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|. DEFINITION OF ACCIDENT — ARISING FROM
OWNERSHIP OPERATION MAINTENANCE OR USE

A. Background

The availability of automobile insurance to compador
an injury - - whether for a first party claim for
uninsured/underinsured coverage or for a thirdypadim to a
tortfeasor’s bodily injury coverage - - dependshia first instance
upon establishment of a nexus between the inswebigle and the
accident in question. The Massachusetts (Persdn&bmobile
Insurance Policy only covers “accidents and losdash result
from the ownership, maintenance or use of autds’accident is
defined as “an unexpected, unintended event thetesabodily
injury or property damage arising out of the owhers
maintenance or use of an auto.” Therefore, therst ime a
sufficient relationship between the use of a mg#dricle and the
injuries claimed in order for coverage to applyecBnt cases
concerning the parameters of automobile coverade rmlaar that
the insurer’s obligations depend not only on theeireaof the
injury-producing event but also upon the relatiopsietween the

insured and the event.



The Supreme Judicial Court observedRiachitelli v.
Safety Insurance Compam23 Mass. 703 (1996):

“Our cases have not defined circumstances in which
an injury is one arising out of the use of an aubite.

The expression ‘arising out of’ indicates a widemge of

causation than the concept of proximate causatioort

law . . . However, the expression does not refallto
circumstances in which the injury would not havewced

‘but for the involvement of a motor vehicle.”

Id. at 704. Questions whether injuries or clainiseaput of the
operation, maintenance or use of an automobilessacky involve
an exercise in comparative line drawing, which neggusome
understanding of prior cases. Even with such alergtanding,
“The distinctions drawn in this area are not alwalysious.”
Justice Kass has noted that facts more than kedttek law
dominate “arising out of” analysis; “efforts tosieibe the reach
of ‘arising out of’ are only marginally helpful geciphering the
problem at hand. The question is less one of rd@mit is of fit.”
Id.

In Ruggerio Ambulance Service, Inc., v. National Geang
Insurance Companyt30 Mass. 794 (2000). Ruggeriq the
Administrator of the Estate of a decedent brought@ngful death
action against Ruggerio Ambulance Service Inc. démedent
called for emergency services from his home compigiof chest

pains. En route to the decedent’s home, the ambelaas

involved in an auto accident. A second ambulanae tlven



dispatched. By the time the second ambulanceeatrihe
decedent had stopped breathing and died on higotag
hospital. The Supreme Judicial Court, citRigchitelli v. Safety
Insurance Cq 423 Mass. 703, 704 (1996), reiterated that “the
expression ‘arising out of’ indicates a wider rangeausation that
the concept of proximate causation in tort law.. However, the
expression does not refer to all circumstanceshichvthe injury
would not have occurred ‘but for’ the involvememtaamotor
vehicle.” The court went on to state, “For an igjto ‘arise out
of’ an accident, there must be a sufficiently clodationship
between the injury and the accidentd. at 798. The Court
therefore held that because the decedent was naitlodved in
nor present for the ambulance accident the operafithe
ambulance cannot have been the cause of the de'sedieath.d.
at 798.

In White v. American Casualty C&3 Mass. App. Ct. 66
(2001), the definition of accident was considerethe context of
a PIP dispute. The plaintiff, planning to pick upacquaintance
for a ride, stopped in front of the acquaintané¢®ase and
sounded the horn. Immediately thereafter, a rotewgimped
through an open window into the stationary vehécid bit the

plaintiff on the hand. The Superior Court entesachmary



judgment in favor of the insurer, denying PIP cage. The
Appeals Court reversed.

Reiterating, that there is no bright line testi¢gating when
an injury may be said to arise out of the use aduaiomobile, the
Court observed that the insured was clearly usieguto just
before the occurrence.

In this case, the plaintiff was engaged in pickipg
a passenger when the accident occurred. When ppesto
in the driveway, remained in the driver's seat it
engine running, and sounded his horn, he was @sing
common method of signaling the arrival of a vehtole
passengers. Indeed, a horn is installed in an ankiben
both to alert other drivers to potential hazards @nsignal
the presence of the vehicle to others, be theyabes,
passengers or pedestrians. Like stopping the bpiskaup
and discharge passengers ..., and like loading and
unloading delivery trucks ..., discussed above pthatiff's
act of pulling his vehicle into the driveway andiading
his horn to alert his intended passenger condtitatese of
the automobile within the meaning of the policy.

White v. American Casualty C&3 Mass. App. Ct. at 69.

Finally, theWhiteCourt concluded that the evidence
permitted an inference of a causal relationshipvben the
sounding of the horn and the dog’s attack.

In this case, the rottweiler's attack on the pitint
does not implicate the issues raise®Rischitellirelating to
intentional criminal conduct by a human actor. Héne
issue raised is whether the attack by the rottweasleming
as it did within seconds of a horn blast from atbat had
just pulled into the driveway, was incited by thewal of
the automobile and the sounding of its horn. Iftke,
attack and resulting injuries can be said to haigea out
of the "use" of the automobile which set the dogtion.

White v. American Casualty C&3 Mass. App. Ct. at 72.



B. Road Rage and Other Batteries

In Rischitellithe Supreme Judicial Court addressed whether
or not there was uninsured motorist coverage foirigs sustained
as a result of an attack by an unidentified drfelowing a two
car accident. The plaintiff sustained injuriesawhfollowing an
accident between the vehicle he was driving andhenwehicle,
the operator of the other vehicle physically ateatknd battered
the plaintiff. Following the attack, the otherwrt left the scene
without identifying himself. Safety denied an usuined motorist
claim, contending that the plaintiff's injuries didt arise out of
the use of an automobile since they were not asutrof conduct
that was either necessary or integral to the use @utomobile or
in any associated with or peculiar to the autonebilhe Court,
after reciting the policy language and the languaigéhapter 175,
Section 113L, concluded that the “focus is on tekiele and not
on the operator-insured”. . . and that “[t]he batten the plaintiff
was sufficiently independent of the motor vehiateident that the
losses that the plaintiff sustained arose frominitentional
wrongdoing of the other driver and not from the akan
automobile.”ld. at 707.

There have been several decisions in additidtigohitelli
involving the applicability of automobile insurangelicies to

instances of assault and battery.Shbatinelli v. Travelers



Insurance Company69 Mass. 674 (1976), the Supreme Judicial
Court ruled that the definition of accident did matlude coverage
for injuries sustained when the insured, who waseskin his
automobile with the motor running, intentionallyoska pedestrian.
Ricardo v. Trust Ins. CpCivil Action No. 96-01751
(Bristol Superior Court, May 5, 1997) reached ailsim
conclusion. The plaintiff was operating her matehicle on
Route 140 in New Bedford. As she approached amsattion, the
plaintiff slowed her vehicle down. When she cama stop, she
noticed that a person in a car opposite to herappeo have a
weapon. The plaintiff heard a pop sound and fekia on the left
side of her head. The plaintiff learned later #$ta¢ had been shot
in the head with a pellet from an airgun. The sépand the
vehicle in which he or she was riding were neventdied. The
plaintiff sought uninsured motorist benefits unter auto policy.
The applicable provisions relating to uninsuredariset benefits in
the auto policy issued to the plaintiff definedident as “an
unexpected or unintended event that causes boyliigyior
property damage arising out of the ownership, neaiance or use
of an auto.” The policy went on to provide thfi]écause this is
an auto policy, it only covers accidents or lossbgh result from
the ownership, maintenance or use of autos.” Thpe$or Court

held that the plaintiff's injuries were caused hg tvrongdoing of



the shooter and not from the use of an automohiletlaerefore,
held that the plaintiff was not entitled to uninsgimotorist
benefits.

A counterpoint exists iAssetta v. Safety Insurance
Company43 Mass. App. Ct. 317 (1997), in which the iskatore
the Appeals Court was whether an injury sustairsea i@esult of an
object being thrown from an auto arose from theaigbe vehicle.
More specifically, the plaintiff pedestrian wasurgd when she
was struck in the face by a beer bottle that wasett out a moving
vehicle’s window. The pedestrian brought an umedunotorist
claim (based on a hit and run accident). Safelyjrrg on the
same argument that was successflRischitell, supra, contended
that there was no coverage because plaintiff'syngiid not result
from conduct necessary or integral to the use e@ftito nor was
the bottle associated with or peculiar to the mutdiicle. The
Court reiterated the need for a casual connecetwéen the
injury and the use of the vehicle for coveragepply but in this
instance, the court found such a connection. Thwt@oncluded
that since the bottle was thrown out the windowlevttie car was
accelerating it is “reasonable to assume thatrftbtor vehicle’s]
movement affected both the trajectory of the batid the force
with which it struck [the plaintiff's] face. In #se circumstances,

the judge was warranted in concluding that thentilés’ injuries



arose from the use of the underinsured vehicleohtfast,
Marzano v. Elaqua7 Mass. L. Rptr. 644 (1997) (Injuries sustained
when pedestrian threw an object through vehicleislow were
not covered since the injuries were not causedubnynsured or hit
and run auto”).

In Robbins v. Aetna Casualty and Surety CompApy.
Ct. No. 91-P-1155, an unpublished summary dispospiursuant
to Appeals Court Rule 1:28, the Appeals Court datithat the
Massachusetts motor vehicle policy did not prowidasured
motorist coverage for injuries sustained by thenpi&in a traffic-
related fight. The altercation began when the aijperof one
vehicle stopped his vehicle across two lanes @fidrahereby
barricading and preventing the escape of the velictupied by
the plaintiff. There followed an altercation agttlose of which
the plaintiff was injured when the door of the \a@ihe was
occupying was closed on his ankle. The blockingefathe scene
without the plaintiff recording its license numlmeridentifying the
driver. Consequently, the plaintiff sought damagmeder the
uninsured motorist clause of the Aetna policy fa vehicle he
was occupying at the time of the incident. Thenpiti contended
that his injury arose from the unidentified operataose of the
blocking vehicle as a barricade to facilitate tesaalt that led to

the plaintiff's injury. The Appeals Court rejectde plaintiff's



argument and affirmed a Superior Court judgmeri&wor of the
insurer without directly addressing the questiothef manner of
use of a vehicle leading to the assault and staimgly that there
was no casual relationship between the use of ttermehicle
and the accident.

In Batts v. The Travelers Insurance Compahass.L.
Rptr. 338, the insured’s estate sought uninsuretmsod benefits
as a result of injuries that allegedly contributedhe insured’s
death. The insured had parked her car outsidbdmae and left its
engine running. As she approached her vehiclenatentified
assailant pushed her up against a fence, entereihand drove
away. A Superior Court justice concluded “it isanl that the
plaintiff may recover under these provisions offithe injuries to
the deceased were caused by another auto. $isaendisputed
that the injuries to the deceased were not caugeddither auto,
but by an assailant, the defendant is entitleditorsary
judgment....”

In Foley v. Nationwide Mut. Ins. G&000 WL 1923516, a
Superior Court justice examined the availabilitycoferage to a
physical altercation at the end of a police purstithe intoxicated
tortfeasor had been overtaken after a high-speasechThe
plaintiff police officer and the tortfeasor werastling outside of

the subject vehicle. The tortfeasor then triedgbback into the



car, presumably to escape. At the same time,dheegpofficer
lunged into the car to remove the keys from théigm As the
officer turned the vehicle off and removed the kelge tortfeasor
pushed against his arm in effort to restart theioguring the
officer. Nationwide sought to avoid coverage onlihses that the
perpetrator acted intentionally and that the ingiy not arise from
use of the vehicle. The Court rejected the inssi@gument
based on intentional conduct, citing a series eésastablishing
the proposition that for coverage purposes coniduatentional
only if it is specifically intended to cause harntloe tortfeasor is
substantially certain that such harm will resubinfirhis conduct.
See, e.g., Preferred Mut. Ins. Co. v. GamadRe\ass. App. Ct.
94 (1997)aff'd 426 Mass. 93. Reckless conduct, although
sufficient to establish the intent necessary fbatery, is not
sufficient to render conduct non- accidental forgmses of
avoiding bodily injury coverage. See gener&@heehan v.
Gorianskj 321 Mass. 200, 72 N.E.2d 538, 542 (1947) (disngss
differences in treatment of recklessness stateidl in insurance
coverage cases as opposed to criminal casgsiycy Mutual Fire
Insurance Company v. Abernaft393 Mass. 81, 84, 469 N.E.2d
958 (1984). The Court additionally ruled that thi@ry arose out
of the use of the vehicle. “There was a direct iamzediate

connection between the vehicle, the conduct optamitiff ... in

10



reaching inside to remove the keys, and the simetias conduct
of the defendant ... in trying to get past thergléfiand into the
vehicle as he sought to escape from the scenecritloal events
took place within the passenger compartment of.thehicle.”

In Quincy Mut. Fire Ins. Co. v. Gormanthe pertinent
facts of which are set forth in the Supreme Jutl€a@urt’s related
decision in Poskus v. Lombardo’s of Randolph, |23 Mass.
637, 640 (1996) -- the Superior Court rejectedettierts of a
homeowners insurer to avoid, as arising from treeais vehicle,
coverage for an accident occurring in a foot pursuihe end of a
police chase of the defendant’s vehicle. Gormfamjrisured
perpetrator had stolen a vehicle, driven the calewhtoxicated,
and fled the police. Officer Poskus and his parapprehended
the tortfeasor. The tortfeasor was outside ofveifgcle and being
approached by the police officers. In order te fline tortfeasor
jumped over the nearby guardrail and fell down mb@&nkment
with the officers close behind. Officer Poskus wgsred as he
fell down the embankment onto the tortfeasor. ifilsarer sought
to avoid paying under the tortfeasor’'s homeowneficy citing
that policy’s exclusion for injuries arising frofinet use of a
vehicle. The Superior Court rejected the insurarggment,

reasoning that the involvement of or with the véhended when

11



all parties were out of their respective vehicled the foot chase
was underway.

In Roe v. Lawn418 Mass. 66 (1994), the Supreme Judicial
Court dealt with the issue of whether or not a séassault by a
driver upon a passenger occurring within a liveehiele owned
and operated by a taxi company and used for s¢hendport
should be deemed to have arisen out of the “owiggrsh
maintenance or use” of the automobile. The piiibtought an
action against Braintree Town Taxi on a numbehebties - -
vicarious liability a theory of negligent hiringkeastment, and
most importantly, for the purposes of insuranceecage, for
Braintree Town Taxi’'s breach of its non-delegahléydhs a carrier
to provide for the safety of its passengers. mrae Town Taxi
brought a third party action against Aetna Casuatity Surety Co.
contesting Aetna’s refusal to defend and indemagginst Mary
Roe’s claims. The Supreme Judicial Court concluted“the
school bus was used in the service of a commorecair
passengers and, therefore, carried an implied geofisafe
passage. . . It was this promise of safe passagd\dd to the
plaintiff's becoming a regular passenger on the’b@n the basis
of this duty the Court concluded that the assaokeout of the
use of the school bus.

C. Phoenix Ins. Co. v. Churchwell
57 Mass. App. Ct. 612 (2003)

12



In this case focusing on the motor vehicle exclusn a
homeowners’ policy, the Appeals Court ruled thpaeent’'s
negligent supervision of child -- by failing to pehild passenger in
safety seat -- arose from use of the vehicle.

D. Taev. Tae

lllustrative of the reality that the determinatioh“arising
out of” questions is a process more visceral thratyéical is
the Appeals Court’s recent decisionTiae v. Tag57 Mass.
App. Ct. 297 (2003).

The two plaintiffs were the minor children of thecgéased
defendant. The plaintiffs' mother took them tarthe
grandmother's home, following an argument betwhken t
plaintiffs' mother and the defendant. At 3:00 A, lihe
defendant drove an automobile borrowed from a drienthe
grandmother's home. The defendant removed theqguiube
automobile's gas tank and drained the gasoline fhentank
into a bucket. He carried the gasoline into theltimgs poured
it over his body and set himself on fire. The tésg fire
ignited a gas stove causing an explosion and nmafisev The
defendant died and the plaintiff children were seleburned.
At issue was the availability of bodily injury caage of the
defendant’s own vehicle and that of the vehicldhe

borrowed. The plaintiffs argued that the defetdarse of the

13



vehicle’s fuel tank to transport the gasoline t® $cene of the
fire and the use of the fuel to start the fire ¢ibated sufficient
relationship with the vehicle to trigger coverage.

The Appeals Court, however, disagreed, reasoniy th
these circumstances were not sufficiently relatetthé
operation of a vehicle to constitute “use” for pasps of
coverage. 57 Mass. App. Ct. at 299-300. MoreabwerCourt
ruled, that even if vehicle were deemed to be & tiee
defendants act of self-immolation was independéstioh use
rendering the circumstances analogous to the sigpbbm a
stationary vehicle in th8abitinellicase discussed above

In this case, the defendant left the vehicle, went
upstairs, and there immolated himself. Although th

"expression 'arising out of' indicates a wider &

causation than the concept of proximate causatioort

law ... [i]n the last analysis, the court must make
judgment call." Rischitelli v. Safety Ins. Co231Mass. at

704, 706, 671 N.E.2d 1243. We deem the plaintiffs’

injuries as insufficiently dependent on the deferidause

of the automobile to be covered by the automobile
insurance policy.

57 Mass. App. Ct. at 300-01.

E. Loading and Unloading as Use of a Vehicle

Another issue coming up in the “arising out ofvaives

the loading and unloading of vehicles. Tiravelers Insurance

Company v. Aetna Life and Casualty Compdiy Mass. 1002

(1991), the Supreme Judicial Court interpretedibeding or

14



unloading” clause of the combination policy. Tba&se arose
when the employees of a transportation company wanging a
wheelchair bound passenger downstairs to a “claair’'vBefore
reaching the van, one of the employees lost higrfgpcausing the
wheelchair and its occupant to tumble down thelpstairs. A
dispute arose between Travelers, which issueddhepnt auto
insurance policy, and Aetna, which had provide@iaegal
business liability policy, as to which company Miable for the
resulting damage. The Supreme Judicial Courtraéftt a Superior
Court ruling that the accident and injuries arosead the
“loading” of the van. The court noted that it kedbpted the
“complete operation” approach to interpreting lowmdand
unloading cases. Under this approach, the motucheinsurance
will cover acts or omissions of insureds while egegadirectly in
the loading or unloading process, or when they kshioa thus
engaged, or while they are doing something reasgicabnected
with the process. The loading operation is coneplgten the
insured has finished all work in which he was ggvating or was
expected to participate. Skk, at 3004,F.W. Woolworth
Company v. Lumberman’s Mutual Casualty Comp85$% Mass.
211 (1969).

The most difficult cases in the context of loadargl

unloading are those distinguishing preparatory frota the

15



commencement of loading, compdmavelers Insurance
Company v. American Hardware Mutual Insurance Comypa49
Mass. 768, (forklift accident during preparationjhimproved
Machinery, Inc. v. Merchants Mutual Insurance Comp&49
Mass. 461 (forklift accident during loading progessd in
determining at what point the loading or unloadamgcess has
concluded. SekE. W. Woolworth Company, v. Lumberman’s
Mutual Casualty Compang55 Mass. 211, (1969).

It is important to keep in mind, moreover, thatoaoobile
insurance coverage may extend to accidents remai®e to the
loading or unloading process so long as acts ossions during
the loading or unloading process caused the irguogucing
event. See e.g.apointe v. Shelby Mutual Insurance C861
Mass. 558, 281 N.E.2d 253 (1972) (propane gas sidour
hours after delivery within loading / unloadingute where
improperly installed propane tank was delivered/tong
location).

F. Metropolitan Property and Casualty Ins. Co.
v. Santos

In Metropolitan Property and Casualty Ins. Co. v. ®an
55 Mass. App. Ct. 789 (2002), the Appeals Courtiagp
traditional loading and unloading analysis in detieing that an
injury arose from the use of a motor vehicle witthie terms of the

Massachusetts personal auto policy. Sémtosthe plaintiff was

16



standing next to a pickup truck while the vehiclner was
loading a catch of fish onto the truck with a hydialift. The
plaintiff was accidentally struck in the mouth &yile of three

100 Ib. fish totes carried by the lift. Metropalitdenied coverage,
contending that the injury did not arise from tlse 0f a vehicle
and therefore was not caused by an accident witieiefinitions
of the policy.

The Court rejected the argument that use includadihg
and unloading only in the presence of specific ilogdinloading
policy language and affirmed a trial court decisfavor of
coverage.

"The expression 'arising out of' indicates a wider
range of causation than the concept of proximateatzon
in tort law.... However, the expression doesratdr to all
circumstances in which the injury would not havewced
'but for' the involvement of a motor vehicle." \\éguire a
"reasonably apparent” causal connection between a

vehicle's use and the injury for an accident toehaacurred
under the policy.

* k% %

Given the wide range of causation encompassed by
the concept of an "arising- out-of" injury, we came that
the causal connection between the injury and tbeotithe
automobile, being "reasonably apparent,” is sudfitiand
that Slavin is covered by the compulsory bodilyrgjto
others section of the insurance policy. We alsoalo
consider the use of the pick-up, as described gliouse
"too casual” or "too remote."

Metropolitan Property and Casualty Ins. Co. v. S&nb5 Mass.

App. Ct. 789, 796-798.
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Another issue that arose in Santos was the pslioysiness
use exclusion. In Part 5, Optional Bodily Injuoy®@thers, the
policy specifies that the insurer will not pay fojuries caused by
accidents occurring "[w]hile anyone is using a e&hin the
course of any business other than that of seliagyicing,
repairing or parking autos. This exclusion doasapply to
private passenger autos, pick-up trucks, vandyales type
vehicles having a gross vehicle weight of 10,000mats or less
and not used for the delivery or transportatiog@dds or
materials unless such use is incidental to [thepdlolder's]
business of installing, maintaining, or repairingriishings or
equipment.”

Because th&antosaccident occurred in the context of
commercial fishing operations, the Court concluthed optional
bodily injury coverage was not available. Noné&ths, “unlike
the optional Bl benefits section, the compulsorys8ttion has no
business use exclusion. Accordingly, coverageexito the
extent of the insured’s $20,000 compulsory limMetropolitan
Property and Casualty Ins. Co. v. Santes,Mass. App. Ct. 789,
794-95.

II. ATVs ARE RECREATIONAL VEHICLES AND NOT
“MOTOR VEHICLES”

18



Homeowners coverage is typically subject to certa
exclusions (intentional acts, etc.), including sloe called motor
vehicle exclusion. In its most common form, thelagion states
that personal liability coverage does not appligadily injury:

arising out of: ... the ownership, maintenance, losling

or unloading of motor vehicles or all other moted4and
conveyances, including trailers, owned or operaedr
rented or loaned to an insured;

The most common forms of homeowners’ personhlliig

coverage include exceptions to the motor vehictdusion,

including an exception for off road vehicles:

“This exclusion does not apply to:

(2) a motorized land conveyance designed for
recreational use off public roads, not subject tdan
vehicle registration and

(@) not owned by an insured; or
(b) owned by an insured and on an
insured location.

In MacLean v. Hingham Mut. Fire Ins. Cé&1
Mass.App.Ct. 870 (2001 ¥urther appellate review denied34
Mass. 1108, the Appeals Court established that Adnésother off
road vehicles, at least when not used on publidgoare outside
the definition of motor vehicle and thus are natbjgct to motor

vehicle registration.” MacLean involved a claimdypassenger

who sustained injuries while riding on an ATV thas being

19



operated by an insured under a Hingham Mutual hemers'
policy, and that was not owned by the insured. ihkarer
disputed coverage, claiming that the ATV was suli@émotor
vehicle registration” as a recreational vehicleam@.L. c. 90B.
The Appeals Court rejected the insurer’'s argumedtraled in
favor of coverage. The Appeals Court decided &haATV is not
a "motor vehicle" subject to motor vehicle regsion, and thus
that the ATV involved in the accident came withie exception to
the policy's motor vehicle exclusion because it wasotorized
land conveyance designed for recreational useutffiproads that
was not subject to motor vehicle registration, eag not owned
by insured. The MacLean decision was consistertit avjrior
decision, Arbella Mutual Insurance Co. v. Vynorigug4 Mass.
App. Ct. 121 (1993)ev. denied414 Mass. 1105, in which the
court interpreted a Massachusetts Auto Insuranteyo provide
no uninsured motorists coverage for a snowmobitedaat
because snowmobiles are recreational vehiclesresig
principally for off road use, and are not subjecDepartment of
Motor Vehicle registration under c. 90 when notdisa public
highways.

In Farm Family Mutual Ins. Co. v. Whelple$4 Mass.
App. 743 (2002), the Appeals Court reaffirmed thavs are

“recreational” motor vehicles within the contempbatof a

20



homeowners insurance policy exclusion for bodijuiiy arising

from use of a recreational vehicle “occurs awayftohe insured
premises. IWhelpleythe Court determined that an ATV accident
on a public way was “away from” the insured prersiaad

therefore excluded, even if the ATV was garagedragdlarly

used on the insured location. 54 Mass. App. Ci4ét

[ll. CASES AFFECTING HOMEOWNERS OR GENERAL
LIABILITY COVERAGE FOR AUTO ACCIDENTS

Homeowners’ coverage and general liability coverage
subject to certain exclusions (intentional acts,)eincluding the
so-called motor vehicle exclusion. In its most coon form, the
exclusion states that personal liability coveragesdnot apply to
bodily injury:

arising out of: (1) the ownership, maintenance, use

loading or unloading of motor vehicles or all other

motorized land conveyances, including trailers,
owned or operated by or rented or loaned to an

insured; (2) the entrustment by an insured of a

motor vehicle .. to any person; ...

Part (1) of the above-quoted motor vehicle/convegan
exclusion has two parts, both of which the insanest prove in
order for the exclusion to apply. First, the injurydamage must
have arisen out of the ownership, maintenancepukrding or
unloading of a motor vehicle or motorized land ceyance.

Second, the motor vehicle in question must have beened,

operated by or rented or loaned to" an insured. American
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National Property and Casualty Co., v. Gré&p3 S.W.2d 693
(1990); Merrimack Mut. Fire Ins. Co. v. Samps@&@8 Mass. App.
Ct. 353, 550 N.E.2d 901 (1990) (interpreting thplation of an
identical exclusion in another context; the clatsened or
operated" modifies "motor vehicle," thus confirmithgt the
exclusion consists of two parts which must be distadd in order
to deny coverage).

"The word "use' is clearly broader than the wortupy.'
The ordinary meaning of "use' includes the ‘leggbgment of
property that consists of its employment, occupatéxercise or
practice.Gordon v. Safety Ins. Gal17 Mass. 687, 690, 632
N.E.2d 1187 (1994) quoting, Webster's New Thirdl IDtctionary
2523 (1961). In th&ordoncase, the Court ruled that a person
who had requested and was receiving a ride teeadis home in a
stolen vehicle, was more than just occupying theacke in
guestion; he was also "using" it for his own pugm the sense
of the definitions of the auto policy.

Accordingly, there clearly exists the potential fiability
to arise from "use" of a vehicle without the vehibking "owned,
operated by or rented or loaned to" the insuree. &tclusionary
clause should be inapplicable in such cases whereégligent
user is not the owner or the operator of the vehacid the vehicle

was not rented or loaned to him. For example,dhguage of the
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exclusion does not encompass a passenger in a vaebtcte
unless the passenger is also the owner, lessbaijlee of the
vehicle. SeAmerican Nat'l Property and Cas.Ca. Gray, 803
S.W.2d 693 (Tenn. App. 1990) (a passenger's homaaninsurer
was required to provide coverage because the eanklry clause
did not apply where the vehicle involved was nonhed; operated,
rented, or loaned to the insured passenger). Ewaninsurer
were to argue some other meaning, such an intatgmetcould not
be considered clear and unambiguous as requiresiébr an
exclusion. Se®oyal Globe Ins. Co. v. Schyl&85 Mass. 1013,
434 N.E.2d 213, (1982Hakim v. Massachusetts Insurer's
Insolvency Fund424 Mass. 275, 675 N.E.2d 1161 (1997).

In Hingham Mut. Fire Ins.Co. v. Niagara Fire Ins.Cd6
Mass. App. Ct. 500 (1999), the Appeals Court caereid a dispute
between an auto insurer and a homeowners' inssiterdefense
obligations in a case in which a passenger causedniributed to
an accident by grabbing the steering wheel. ThetGaled that
the auto insurer had a duty to defend the passemgsrinsured's
vehicle where the underlying complaint alleged thatpassenger
had grabbed the steering wheel of the car in resptma
perceived emergency. Such allegations were sufi¢eesupport
the conclusion the driver impliedly consented te plassenger's

use of the vehicle as required for auto coveragpply. The

23



Court ruled that the passenger's homeowners' insheged the
duty to defend because an exclusion for accidergmg out of the
"operation" of a motor vehicle is ambiguous. "Operd’ could be
construed narrowly to include exercise of contngroall the parts
of the car that allow it to move, or it could béerpreted broadly
to include any voluntary act that affects the mogetof the
vehicle. Resolving this ambiguity against the iesuthe Appeals
Court construed the policy in favor of providingveoage and
ordered the homeowners' insurer to contribute ead#ééfense of the
case. Thus it appears that when a tortfeasor bomdis to an
accident while using but not operating (or owniagehicle, he or
she may have coverage available friooth an auto insurance
policy anda homeowners' or general liability policy.

In a case of passenger interference, Hkegham Mutual
or other circumstances in which an alleged tortie&ésa user but
not an owner or operator of the vehicle, there imagoverage
from the occupied vehicle, from the optional bodiilyury
coverage of the passenger's household vehiclesnfass the
passenger is neither from the same household regudar user of
the accident vehicle), and from the passenger'ssbamers'
policy.

When evaluating the applicability of the motor i

exclusion, it is extremely important to determinieether the
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homeowners' policy or general liability policy caints standard
severability of interests language -- providingt tie insurance
applies separately to each insured as if he/sha lsaparate
policy. If there is such a severability clause, thator vehicle
exclusion will not exclude coverage for an insundt is neither
owner nor operator of the accident vehicle, evearelthe injury
is produced by motor-vehicle-related negligencéhenpart of
another insured to whom the exclusion would ap@lgrcester
Mut. Ins. Co. v. Marnell398 Mass. 240, 496 N.E.2d 158 (1986)
(in presence of severability clause, parent's @agesfor alleged
negligent supervision not excluded even thougtrieguarose from
motor vehicle accident in which minor child was @wvoperator of
vehicle); see alshlerrimack Mut. Fire Ins. Co. v. Samps@8
Mass. App. Ct. 353, 550 N.E.2d 901 (1990) (negligemervision
claim brought against insured but unlikeMarnel exclusion
found applicable because named insured was owneahitle); cf.
Roe v. Lawn34 Mass. App. Ct.726, 727 n 5 (1993) (with
severability clause, operator of taxi company naieded from
coverage under automobile policy for intentionaduse assault by
driver) aff'd on other groundg418 Mass. 66 (1994)

There continues to be some confusion as to whether
coverage would extend where the negligent superviaileged

actually related to supervision of the use of aaleh
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In Shamban v. Worcester Insurance CG. Mass. App. Ct.
10 (1999), a case involving an off-road vehicle Appeals Court
confirmed that, in the presence of severabilityglzage, negligent
supervision claims againsbn-ownerparents may be covered by
homeowners' insurance, even if the failure of supem relates to
the use of a vehicle. Applying the plain languag&he exclusion,
the Court based its coverage determination onatietthat the
subject insured neither owned nor operated theclestand not on
whether the negligence alleged was vehicle-relakegthermore
the court noted that allowance of coverage waséursupported
by language in the exception to the exclusion pertg to off road
vehicles not owned by the named insured.

In Phoenix Ins. Co. v. Churchwell7 Mass. App. Ct. 612
(2003) the Appeals Court ruled that the motor Viehexclusion of
homeowners’ insurance policy barred coverage tararp who
allegedly negligently supervised her child by fagjito put the
child passenger in safety seat because the liafulitthe injury to
the child arose from use of vehicle and parent’'sership of
vehicle brought the parent into exclusion and digtished the
case fromMarnell andShamban.

Aetna Cas. & Surety Co. v. Home Ins. @& Mass. App.
Ct. 218 (1998) provides a puzzling counterpoingnsiagly

irreconcilable with the later decisionsidingham Mutuabnd
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Shamban The Court denied defense coverage under a
homeowners' policy to the parents of driver/todfaaor a
negligent supervision claim, reasoning that homesra/ninsurance
should protect only from risks associated withtibene. The
vehicle involved was owned by a business ownedéyparents.
In ruling that there was no coverage under the loovner’s
policy, the Court distinguished the negligent sujgon claim in
this case from that assertedviarnel in which coverage was
found. The Court emphasized thatMarnel, unlike in this case,
the complaint contained specific allegations thatriegligent
failure of the parents to supervise and to prettegit son from
drinking and driving took place in the home. Yetlike in Marnel
the Court inAetnaignored entirely the language of the policy,
which the Court conceded did not exclude coverage.

There is no limitation that homeowner’s policiestect
only from risks associated with the home, writterthe personal
liability coverages of homeowners’ policies. Thart of the
decision should be viewed at best, as a poterdich bp argument
for an insurer which cannot prevail based on tHeptanguage.
This case by itself should not be interpreted agssarily
representing a trend adverse to coverage, duetaltbence of any
policy related reasoning on this point, the faet tihe issue was

treated dismissively at the end of an opinion wharduses

27



extensively on large liability coverages, and thet that the
decision is irreconcilable with the Court’s subsaafurulings in
ShambarandHingham Mutual

An equally anomalous decision, inexplicable on the
language of the subject insurance policy, wasy#’s Supreme
Judicial Court decision iBociety for Christian Activities, Inc. v.
Markel Ins. Co.440 Mass. 1006 (2003). A church camp and a
camp employee brought a declaratory action agaarsp's
commercial general liability insurer to recover gattlement
amount paid to a camper who was injured in accigdwmtiving an
automobile owned and operated by camp. The poldyded a
severability-of-interests clause and contained someehicle
exclusion (limited to vehicles owned or operatedrisyred). The
claim against the camp employee was based on ssjperas the
employee neither owned nor operated the vehiclelwed in the
accident. Despite exclusion language which, coersisvith
Marnell and Shambanwould not exclude coverage to individual
insured who neither owned nor operated the accishritle, the
Court found the policy inapplicable. Because th@leyer-camp
and its auto insurer had paid a settlement, inolpdlaims against
the employee, the Court decided that the Camjstsfto receive
payment from the general liability insurer wereghwded by the

motor vehicle exclusion. The decision was with@fierence to
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any governing contract language or case-law, apdapd to be
driven by the Court’s concern that the Camp itaetild receiving
the benefit of the CGL policy even though covergehe Camp
itself was clearly excluded. It is unclear whetther decision
would be different if there had been no settlensemt the sought-
after coverage was for the actual benefit of tHert#ant-
employee.

V. CASES AFFECTING UNINSURED/UNDERINSURED

MOTORIST COVERAGE

Massachusetts Insurers Insolvency Fund v. The Premins. Co.
of Massachusetts,
439 Mass. 318 (2003)

The policy exclusion of uninsured/underinsuredanst
coverage for named insured's household member ati@ h
Massachusetts auto policy of her own applied toveime had her
own policy at time of accident, but not at timefibhg claim. As a
result, when household member’s UIM carrier becarselvent,
insolvency did not make available other househdM Pbolicies,

but rather resulted in claim to Insolvency Fund.

Massachusetts Insurers Insolvency Fund v. Safetg.liCo.,
439 Mass. 309 (2003)

Where the vehicle that causes an accident isaedsoy the
owner, but the operator of that vehicle is not safedy insured, the
injured party is not entitled to UM benefits undiés automobile

insurance policy due. As a result, where the \tetif@at causes an
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accident is insured by the owner, and the opetesra separate
policy issued by an insurer that becomes insoltbet)nsolvency
Fund is responsible for claims against the policthe insolvent
insurer.

Of great significance, in light of the Massachtssé&tsurers
Insolvency Fund’s propensity to try to assert thigh that G.L. c.
175D, § 9 (which requires exhaustion of other pedidefore
recovery from the Fund) entitles the Fund (andiftsured”) to
secondary status even in joint tortfeasor settiisghe Court’s
specification that “The exhaustion requirement egspbnly when a
person has a claim against his [own] insurer.”

Commerce Insurance Company v. Mendonca,
57 Mass. App. Ct. 522, 784 N.E.2d 43 (2002)

Uninsured motorist coverage for "hit-and-run” aegits
covers situations in which the tortfeasor doesmatediately flee
but nevertheless leaves the accident scene wibleng) identified;
any due diligence duty to identify motorist causangit-and-run
accident did not extend to passengers who were aneaf injury
at the time of the collision. This case does nalrass the question

of due diligence duty of owner or operator of védic
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Furukawya v. Arbella Mutual Insurance Company
59 Mass.App.Ct. 142 (2003)

Insurance-Underinsured Motorist — Consent to Settlment
Underinsured motorist carrier's consent to

insured’s settlement with the alleged tortfeasogsdnot
prevent carrier from contesting liability in undesured
claim.
Chenard v. Commerce Insurance Company
440 Mass. 444 (2003)

Uninsured motorist claimant, without her own auto
policy, injured while occupying a household-membear
must receive uninsured motorist benefits from tbkcyp
covering the occupied vehicle, and is not entittedecover
motorist under a separate policy covering a sevehitle
owned by the same household member.

This decision is unfortunate in that it allows the
issuance of auto policies with coverage languagewar
than that seemingly mandated by the governingtstatu
M.G.L. c. 175, s. 113L. Nonetheless, @eenardholding
is fairly narrow, and applies to direct the sounte
uninsured or underinsured benefits only when ar@at is
not a named insured on any policy and is injuredmwh

occupying a household vehicle.
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V. CASES AFFECTING COOPERATION / EXAMINATION
UNDER OATH

Lorenzo-Martinez v. Safety Insurance Company,
58 Mass. App. Ct. 359 (2003)

A claimant’sfailure or refusal to submit to an examination
under oath at request of uninsured motorist caisigrounds for
denial of coverage if the request for the examamais made in a
timely manner after notice of the claim.

Morales v. Pilgrim Insurance Company
58 Mass. App. Ct. 722 (2003)
Insurance — Breach of Contract

Uninsured motorist carrier has the right to require
separate under oath examinations of claimants adjun
the same hit-and-run accident. Failure to submithe
examinations can result in denial of claims basetreach

of contract.

MetLife Auto & Home v. Cunningham,
59 Mass. App. Ct. 583 (2003)

Insurance — Contract — Self-Incrimination
Insurer had right to disclaim insurance coverage fo
breach of homeowners policy’s cooperation clauserwh
insured refused to provide a statement to the @msur
claiming 5" Amendment privilege against self-

incrimination. The contract in question did noesity a
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right to examination under oath, and thus it appé&aat the

reasoning of the case would be applicable to aoligips.
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