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I. CASES AFFECTING DEFINITION OF ACCIDENT —

ARISING FROM OWNERSHIP OPERATION
MAINTENANCE OR USE

Background

The availability of automobile insurance to compador
an injury - - whether for a first party claim for
uninsured/underinsured coverage or for a thirdypadim to a
tortfeasor’s bodily injury coverage - - dependshie first instance
upon establishment of a nexus between the inswgbitle and the
accident in question. The Massachusetts (PersAn&bmobile
Insurance Policy only covers “accidents and logdash result
from the ownership, maintenance or use of autds’accident is
defined as “an unexpected, unintended event thetesabodily
injury or property damage arising out of the owhers
maintenance or use of an auto.” Therefore, therst ime a
sufficient relationship between the use of a me#dicle and the
injuries claimed in order for coverage to applyecBnt cases
concerning the parameters of automobile coverades aar that

the insurer’s obligations depend not only on theelreaof the



injury-producing event but also upon the relatiopdietween the
insured and the event.

The Supreme Judicial Court observedrRiachitelli v.
Safety Insurance Compam23 Mass. 703 (1996):

“Our cases have not defined circumstances in which

an injury is one arising out of the use of an aubite.

The expression ‘arising out of’ indicates a widemge of

causation than the concept of proximate causatioort

law . . . However, the expression does not refallto

circumstances in which the injury would not havewced

‘but for the involvement of a motor vehicle.”
Id. at 704. Questions whether injuries or clainiseaput of the
operation, maintenance or use of an automobilessacky involve
an exercise in comparative line drawing, which rexsgusome
understanding of prior cases. Even with such alerstanding,
“The distinctions drawn in this area are not alwalgsious.”
Justice Kass has noted that facts more than bédiek law
dominate “arising out of” analysis; “efforts tosieibe the reach
of ‘arising out of’ are only marginally helpful geciphering the
problem at hand. The question is less one of rdehit is of fit.”
Id.

In Ruggerio Ambulance Service, Inc., v. National Geang
Insurance Companyt30 Mass. 794 (2000), the Administrator of
the Estate of a decedent brought a wrongful dezttbraagainst

Ruggerio Ambulance Service Inc. The decedentaddtie

emergency services from his home complaining o$tpains. En



route to the decedent’'s home, the ambulance wadvied in an
auto accident. A second ambulance was then dispatcBy the
time the second ambulance arrived, the decedergtbaged
breathing and died on his way to the hospital. $apreme
Judicial Court, citindRischitelli v. Safety Insurance Cd23 Mass.
703, 704 (1996), reiterated that “the expressioisitag out of’
indicates a wider range of causation that the qunmieproximate
causation in tort law . . . . However, the expi@ssloes not refer
to all circumstances in which the injury would ihatve occurred
‘but for’ the involvement of a motor vehicle.” Tlweurt went on

to state, “For an injury to ‘arise out of’ an aca, there must be a
sufficiently close relationship between the injand the accident.”
Id. at 798. The Court therefore held that because#cedent was
neither involved in nor present for the ambulanogdent the
operation of the ambulance cannot have been treeaithe
decedent’s deatld. at 798.

In White v. American Casualty C&3 Mass. App. Ct. 66
(2001), the definition of accident was considerethe context of
a PIP dispute. The plaintiff, planning to pick upacquaintance
for a ride, stopped in front of the acquaintané¢®ase and
sounded the horn. Immediately thereafter, a rotewgimped
through an open window into the stationary vehécid bit the

plaintiff on the hand. The Superior Court entesachmary



judgment in favor of the insurer, denying PIP cage. The
Appeals Court reversed.

Reiterating, that there is no bright line testi¢gating when
an injury may be said to arise out of the use aduaiomobile, the
Court observed that the insured was clearly usieguto just
before the occurrence.

In this case, the plaintiff was engaged in pickipg
a passenger when the accident occurred. When ppesto
in the driveway, remained in the driver's seat it
engine running, and sounded his horn, he was @sing
common method of signaling the arrival of a vehtole
passengers. Indeed, a horn is installed in an ankiben
both to alert other drivers to potential hazards @nsignal
the presence of the vehicle to others, be theyabes,
passengers or pedestrians. Like stopping the bpiskaup
and discharge passengers ..., and like loading and
unloading delivery trucks ..., discussed above pthatiff's
act of pulling his vehicle into the driveway andiading
his horn to alert his intended passenger condtitatese of
the automobile within the meaning of the policy.

White v. American Casualty C&3 Mass. App. Ct. at 69.

Finally, theWhiteCourt concluded that the evidence
permitted an inference of a causal relationshipvben the
sounding of the horn and the dog’s attack.

In this case, the rottweiler's attack on the pitint
does not implicate the issues raise®Rischitellirelating to
intentional criminal conduct by a human actor. Héne
issue raised is whether the attack by the rottweasleming
as it did within seconds of a horn blast from atbat had
just pulled into the driveway, was incited by thewal of
the automobile and the sounding of its horn. Iftke,
attack and resulting injuries can be said to haigea out
of the "use" of the automobile which set the dogtion.

White v. American Casualty C&3 Mass. App. Ct. at 72.



Road Rage and Other Batteries

In Rischitelli v. Safety Insurance Cd23 Mass. 703
(1996) the Supreme Judicial Court addressed whether aheot
was uninsured motorist coverage for injuries snsthias a result
of an attack by an unidentified driver followingveo car accident.
The plaintiff sustained injuries when, following accident
between the vehicle he was driving and anotherclehthe
operator of the other vehicle physically attacked battered the
plaintiff. Following the attack, the other drivieft the scene
without identifying himself. Safety denied an usuined motorist
claim, contending that the plaintiff's injuries didt arise out of
the use of an automobile since they were not asutrof conduct
that was either necessary or integral to the use @utomobile or
in any associated with or peculiar to the autonebilhe Court,
after reciting the policy language and the languafgéhapter 175,
Section 113L, concluded that the “focus is on tekiele and not
on the operator-insured”. . . and that “[t]he batten the plaintiff
was sufficiently independent of the motor vehiateident that the
losses that the plaintiff sustained arose fromintentional
wrongdoing of the other driver and not from the akan
automobile.”ld. at 707.

In Sabatinelli v. Travelers Insurance Compa8§9 Mass.

674 (1976), the Supreme Judicial Court ruled thatdefinition of



accident did not include coverage for injuries aingd when the
insured, who was seated in his automobile withtlegor running,
intentionally shot a pedestrian.

A counterpoint exists iAssetta v. Safety Insurance
Company 43 Mass. App. Ct. 317 (1997), in which the iskatore
the Appeals Court was whether an injury sustairsea @esult of an
object being thrown from an auto arose from theaigbe vehicle.
More specifically, the plaintiff pedestrian wasurgd when she
was struck in the face by a beer bottle that wasett out a moving
vehicle’s window. The pedestrian brought an umedunotorist
claim (based on a hit and run accident). Safelyjrrg on the
same argument that was successflRischitell, supra, contended
that there was no coverage because plaintiff'syngiid not result
from conduct necessary or integral to the use @ftito nor was
the bottle associated with or peculiar to the mutdicle. The
Court reiterated the need for a casual connecetwéen the
injury and the use of the vehicle for coveragepply but in this
instance, the court found such a connection. Thwt@oncluded
that since the bottle was thrown out the windowl&vttie car was
accelerating it is “reasonable to assume thatrftbtor vehicle’s]
movement affected both the trajectory of the battid the force

with which it struck [the plaintiff's] face. In #se circumstances,



the judge was warranted in concluding that thenplés’ injuries
arose from the use of the underinsured vehicle.”

In Roe v. Lawn418 Mass. 66 (1994), the Supreme Judicial
Court dealt with the issue of whether or not a séassault by a
driver upon a passenger occurring within a livezhiele owned
and operated by a taxi company and used for s¢herdport
should be deemed to have arisen out of the “owiggrsh
maintenance or use” of the automobile. The piiibtought an
action against Braintree Town Taxi on a numbehebties - -
vicarious liability a theory of negligent hiringkeastment, and
most importantly, for the purposes of insuranceecage, for
Braintree Town Taxi’'s breach of its non-delegahléydhs a carrier
to provide for the safety of its passengers. mrae Town Taxi
brought a third party action against Aetna Casuatty Surety Co.
contesting Aetna’s refusal to defend and indemagginst Mary
Roe’s claims. The Supreme Judicial Court conclutat“the
school bus was used in the service of a commorecair
passengers and, therefore, carried an implied geofisafe
passage. . . It was this promise of safe passagd\dd to the
plaintiff's becoming a regular passenger on the’b@n the basis
of this duty the Court concluded that the assaokeout of the

use of the school bus.



Loading and Unloading as Use of a Vehicle

Another issue coming up in the “arising out ofaives
the loading and unloading of vehicles. Tiravelers Insurance
Company v. Aetna Life and Casualty Compdiy Mass. 1002
(1991), the Supreme Judicial Court interpreted'ibeding or
unloading” clause of the combination policy. Tb&se arose
when the employees of a transportation company wanging a
wheelchair bound passenger downstairs to a “claair’'vBefore
reaching the van, one of the employees lost higrfgpcausing the
wheelchair and its occupant to tumble down thelpatairs. A
dispute arose between Travelers, which issuedehepnt auto
insurance policy, and Aetna, which had provide@iaegal
business liability policy, as to which company Jiable for the
resulting damage. The Supreme Judicial Courtraéfid a Superior
Court ruling that the accident and injuries arosead the
“loading” of the van. The court noted that it kedbpted the
“complete operation” approach to interpreting loadand
unloading cases. Under this approach, the motackeinsurance
will cover acts or omissions of insureds while egeghdirectly in
the loading or unloading process, or when they khoe thus
engaged, or while they are doing something reaspicabnected
with the process. The loading operation is coneplgten the

insured has finished all work in which he was g#vating or was



expected to participate. Skk, at 3004,F.W. Woolworth
Company v. Lumberman’s Mutual Casualty Comp85$% Mass.
211 (1969).

The most difficult cases in the context of loadargl
unloading are those distinguishing preparatory frota the
commencement of loading, compdmavelers Insurance
Company v. American Hardware Mutual Insurance Comypa49
Mass. 768, (forklift accident during preparationjhdmproved
Machinery, Inc. v. Merchants Mutual Insurance Comp&49
Mass. 461 (forklift accident during loading progessd in
determining at what point the loading or unloadimgcess has
concluded. SekE. W. Woolworth Company, v. Lumberman’s
Mutual Casualty Company55 Mass. 211, (1969).

It is important to keep in mind, moreover, thatomuobile
insurance coverage may extend to accidents remai®e to the
loading or unloading process so long as acts ossions during
the loading or unloading process caused the inpuoglucing
event. See e.d.apointe v. Shelby Mutual Insurance C861
Mass. 558, 281 N.E.2d 253 (1972) (propane gas siquidour
hours after delivery within loading / unloadingute where
improperly installed propane tank was delivereditong

location).



In Metropolitan Property and Casualty Ins. Co. v. ®an
55 Mass. App. Ct. 789 (2002), the Appeals Courtiagp
traditional loading and unloading analysis in detieing that an
injury arose from the use of a motor vehicle witthie terms of the
Massachusetts personal auto policy. Sémtosthe plaintiff was
standing next to a pickup truck while the vehickner was
loading a catch of fish onto the truck with a hydialift. The
plaintiff was accidentally struck in the mouth bpite of three 100
Ib. fish totes carried by the lift. Metropolitaemied coverage,
contending that the injury did not arise from tlse wf a vehicle
and therefore was not caused by an accident witieirmefinitions
of the policy.

The Court rejected the argument that use includadihg
and unloading only in the presence of specific ilogdinloading
policy language and affirmed a trial court decisiofavor of
coverage.

"The expression 'arising out of' indicates a wider
range of causation than the concept of proximateat#on
in tort law.... However, the expression doesrat#r to all
circumstances in which the injury would not havewced
'but for' the involvement of a motor vehicle." \Wuire a
"reasonably apparent” causal connection between a

vehicle's use and the injury for an accident toehascurred
under the policy.

* k% %

Given the wide range of causation encompassed by
the concept of an "arising- out-of" injury, we came that
the causal connection between the injury and tbeotithe



automobile, being "reasonably apparent,” is swdfitiand
that Slavin is covered by the compulsory bodilyigjto
others section of the insurance policy. We alsoato
consider the use of the pick-up, as described gliouse
"too casual” or "too remote."
Metropolitan Property and Casualty Ins. Co. v. S&pb5 Mass.
App. Ct. 789, 796-798.
Taev. Tae

lllustrative of the reality that the determinatioh“arising out
of” questions is a process more visceral than aicalyis the
Appeals Court’s recent decisionTiae v. Tagb57 Mass. App. Ct.
297 (2003).

The two plaintiffs were the minor children of thecgéased
defendant. The plaintiffs' mother took them tartigeandmother's
home, following an argument between the plaintifisther and
the defendant. At 3:00 A.M., the defendant drave@atomobile
borrowed from a friend to the grandmother's horfilee defendant
removed the plug on the automobile's gas tank amdet the
gasoline from the tank into a bucket. He carriedlghsoline into
the dwelling, poured it over his body and set hifnse fire. The
resulting fire ignited a gas stove causing an esiploand massive
fire. The defendant died and the plaintiff childreere severely
burned. At issue was the availability of bodilyunj coverage of

the defendant’s own vehicle and that of the veHhieldnad

borrowed. The plaintiffs argued that the defetdarse of the



vehicle’s fuel tank to transport the gasoline t® sleene of the fire
and the use of the fuel to start the fire constdwgufficient
relationship with the vehicle to trigger coverage.

The Appeals Court, however, disagreed, reasonigcfilese
circumstances were not sufficiently related todperation of a
vehicle to constitute “use” for purposes of coverds/ Mass.
App. Ct. at 299-300. Moreover, the Court rulecttéven if
vehicle were deemed to be in use, the defendants aelf-
immolation was independent of such use renderiag th
circumstances analogous to the shooting from &staly vehicle
in theSabitinellicase discussed above

In this case, the defendant left the vehicle, went
upstairs, and there immolated himself. Although th
"expression 'arising out of' indicates a wider &
causation than the concept of proximate causatioort
law ... [i]n the last analysis, the court must make
judgment call." Rischitelli v. Safety Ins. Co231Mass. at
704, 706, 671 N.E.2d 1243. We deem the plaintiffs’
injuries as insufficiently dependent on the defenidause
of the automobile to be covered by the automobile
insurance policy.

57 Mass. App. Ct. at 300-01.

Phoenix Ins. Co. v. Churchwell

In Phoenix Ins. Co. v. Churchwel§7 Mass. App. Ct.
612 (2003)the Appeals Court focused on the motor vehicle

exclusion in a homeowners’ policy, and ruled tratllegation of



a parent’s negligent supervision of child -- byifey to put child

passenger in safety seat -- arose from use ofahiele.

II. RECENT DEVELOPMENTS AFFECTING LITIGATION
OF INSURANCE COVERAGE

The Supreme Judicial Court has establishderéfierred
Mutual Insurance Company v. Gamach#6 Mass. 93 (1997),
Rubenstein v. Royal Insurance Compat80 Mass. 355 (1999),
andHanover Insurance Company v. GolddB86 Mass. 584
(2002), a rule allowing policyholders to recover their atigys
fees for successfully litigatingn insurer’s duty to provide a
defense under an insurance policy.

In Rubensteid29 Mass. 355 (1999) the Court had resolved
a controversy concerning an insurer's duty to deferthe context
of environmental coverage dispute. The Supremeid€ourt
held that the insured was entitled to an awarcasonable
attorney fees and expenses incurred in successfstifiplishing the
insurer's duty to defend under a comprehensivergklebility
policy. This case applied the rule first estaldsinPreferred
Mutual Insurance Company v. Gamach#6 Mass. 93 (1997),
which held that an insured under a homeowner'syalas
entitled to receive its attorneys fees and expeimsesred in
successfully defending a declaratory judgment adtidiated by

the insurer. UndeRubensteinan insured who establishes that the



insured violated its duty to defend may recovesratty fees and
costs regardless of who instituted the coveraggation,
regardless of whether the policy in question i®aé&owner's
policy or commercial liability policy, and whether not the
insurer's refusal is deemed unfair or unreasonable.

In Hanover Insurance Company v. Goldd86 Mass. 584
(2002), applied the rule to an auto insurer thalt defended the
underlying case under reservation of rights, and tiad not
defaulted on defense or otherwise breached theanse contract.
Upholding a decision of the Appeals Court, (51 Ma&gsp. Ct.
465), the SJC held “that, if an action for declanatrelief
concerning an insurer's duty to defend under ailiainsurance
policy is resolved in favor of the insured, thea thsured is
entitled to recover attorney's fees without redarathether the
insurer committed a breach of the terms of thecygdli

In Safety Insurance Company v. D&%, Mass. App. Ct. 15
(2005), the Appeals Court applied the rul&saimacheand
Rubensteitbeyond the insurer’s obligation to defend and Hhiedd
an insured who prevailed in a declaratory judgnaetibn seeking
indemnity coverage is entitled to attorneys feesifthe
unsuccessful insurer. ThXay precedent was short lived.

In Wilkinson v. Citation Insurance Compamdyt7 Mass.

663 (2006) the Supreme Judicial Court rejectedidnecourt’s



analysis and ruled that tii&amache=xception to the American
rule concerning payment of attorneys fees is lichitecases
focusing on the duty to defend and will not applyases focusing
solely on insurer duty to indemnify.

TheWilkinsoncase arose out of dispute whether a
“business purpose” limitation in homeowner’s pylapplied to
limit coverage for certain personal property degbby a fire.
The insurer refused to provide coverage in excéisedusiness
property limit. First the Superior Court and ultitelg the Supreme
Judicial Court ruled in favor of the policyholdefhe Superior
Court awarded attorney fees. On appeal, the Sugpderticial
Court decided that theamacheule applies only to litigation of
the duty to defend, and will not be extended t@sa®ncerning
indemnity coverage. The Court posited that reqgithe
prevailing policyholder to bear his own attornegdeepresented
the normal consequence of the American rule. igwr#gard, the
Court observed that insurance policies are not madliefrom
other contracts to which the same rule appliestlhatexpansion
of theGamachexception beyond the duty to defend would
require a reexamination of the American Rule wihiiehCourt

was unwilling to undertake.



Ill. CASES AFFECTING HOMEOWNERS OR GENERAL
LIABILITY COVERAGE FOR AUTO ACCIDENTS

Homeowners’ coverage and general liability coverage
subject to certain exclusions (intentional acts,)eincluding the
so-called motor vehicle exclusion. In its most coonm form, the
exclusion states that personal liability coveragesinot apply to
bodily injury:

arising out of: (1) the ownership, maintenance, use

loading or unloading of motor vehicles or all other

motorized land conveyances, including trailers,
owned or operated by or rented or loaned to an

insured; (2) the entrustment by an insured of a

motor vehicle .. to any person; ...

Part (1) of the above-quoted motor vehicle/convegan
exclusion has two parts, both of which the insunest prove in
order for the exclusion to apply. First, the injurydamage must
have arisen out of the ownership, maintenancepukmding or
unloading of a motor vehicle or motorized land cayance.
Second, the motor vehicle in question must have bewned,
operated by or rented or loaned to" an insured. A®erican
National Property and Casualty Co., v. Gr&p3 S.W.2d 693
(1990); Merrimack Mut. Fire Ins. Co. v. Samps@8 Mass. App.
Ct. 353, 550 N.E.2d 901 (1990) (interpreting thplaation of an

identical exclusion in another context; the clatmened or

operated" modifies "motor vehicle," thus confirmithgt the



exclusion consists of two parts which must be distadd in order
to deny coverage).

"The word "use' is clearly broader than the wortupy.'
The ordinary meaning of "use' includes the ‘leggbgment of
property that consists of its employment, occupatéxercise or
practice.” Gordon v. Safety Ins. Gal17 Mass. 687, 690, 632
N.E.2d 1187 (1994) quoting, Webster's New Thirdl IDictionary
2523 (1961). In th&ordoncase, the Court ruled that a person
who had requested and was receiving a ride teeadi$ home in a
stolen vehicle, was more than just occupying thecke in
guestion; he was also "using" it for his own pug® the sense
of the definitions of the auto policy.

Accordingly, there clearly exists the potential liability
to arise from "use" of a vehicle without the vegibking "owned,
operated by or rented or loaned to" the insureé. 8clusionary
clause should be inapplicable in such cases whereédgligent
user is not the owner or the operator of the vehacid the vehicle
was not rented or loaned to him. For example,dhguage of the
exclusion does not encompass a passenger in a vebtiote
unless the passenger is also the owner, lessbaijlee of the
vehicle. SeAmerican Nat'l Property and Cas.Ca. Gray, 803
S.W.2d 693 (Tenn. App. 1990) (a passenger's homasninsurer

was required to provide coverage because the eanklry clause



did not apply where the vehicle involved was nonhed; operated,
rented, or loaned to the insured passenger). Ewaninsurer
were to argue some other meaning, such an intatgmetcould not
be considered clear and unambiguous as requiresiébr an
exclusion. Se®oyal Globe Ins. Co. v. Schylg85 Mass. 1013,
434 N.E.2d 213, (1982Hakim v. Massachusetts Insurer's
Insolvency Fund424 Mass. 275, 675 N.E.2d 1161 (1997).

In Hingham Mut. Fire Ins.Co. v. Niagara Fire Ins.Cd6
Mass. App. Ct. 500 (1999), the Appeals Court cargid a dispute
between an auto insurer and a homeowners' inssiterdefense
obligations in a case in which a passenger causedniributed to
an accident by grabbing the steering wheel. ThatGaled that
the auto insurer had a duty to defend the passemgsrinsured's
vehicle where the underlying complaint alleged thatpassenger
had grabbed the steering wheel of the car in resptma
perceived emergency. Such allegations were suficeesupport
the conclusion the driver impliedly consented te plassenger's
use of the vehicle as required for auto coveragpply. The
Court ruled that the passenger's homeowners' insheged the
duty to defend because an exclusion for accideigmg out of the
"operation" of a motor vehicle is ambiguous. "Opierd' could be
construed narrowly to include exercise of contngroall the parts

of the car that allow it to move, or it could béerpreted broadly



to include any voluntary act that affects the mogatof the
vehicle. Resolving this ambiguity against the iesuthe Appeals
Court construed the policy in favor of providingveoage and
ordered the homeowners' insurer to contribute eadtééfense of the
case. Thus it appears that when a tortfeasor boés to an
accident while using but not operating (or owniag)ehicle, he or
she may have coverage available floothan auto insurance
policy anda homeowners' or general liability policy.

In a case of passenger interference, Hkegham Mutual
or other circumstances in which an alleged tortie&sa user but
not an owner or operator of the vehicle, there imagoverage
from the occupied vehicle, from the optional bodiijury
coverage of the passenger's household vehiclasn(ass the
passenger is neither from the same household regudar user of
the accident vehicle), and from the passenger'ssbamers'
policy.

When evaluating the applicability of the motor i
exclusion, it is extremely important to determinieether the
homeowners' policy or general liability policy caints standard
severability of interests language -- providingt tine insurance
applies separately to each insured as if he/sha lsaparate
policy. If there is such a severability clause, thator vehicle

exclusion will not exclude coverage for an insundt is neither



owner nor operator of the accident vehicle, evearelthe injury
is produced by motor-vehicle-related negligencéhenpart of
another insured to whom the exclusion would ap@lgrcester
Mut. Ins. Co. v. Marnell398 Mass. 240, 496 N.E.2d 158 (1986)
(in presence of severability clause, parent's agesfor alleged
negligent supervision not excluded even thougtrieguarose from
motor vehicle accident in which minor child was @moperator of
vehicle); see alsblerrimack Mut. Fire Ins. Co. v. Samps@8
Mass. App. Ct. 353, 550 N.E.2d 901 (1990) (negligemervision
claim brought against insured but unlikeMarnel exclusion
found applicable because named insured was ownearhitle); cf.
Roe v. Lawn34 Mass. App. Ct.726, 727 n 5 (1993) (with
severability clause, operator of taxi company afwded from
coverage under automobile policy for intentionaduse assault by
driver) aff'd on other ground418 Mass. 66 (1994)

There continues to be some confusion as to whether
coverage would extend where the alleged negliggmryision
actually related to supervision of the use of aaleh

In Shamban v. Worcester Insurance Gi. Mass. App. Ct.
10 (1999), a case involving an off-road vehicle Appeals Court
confirmed that, in the presence of severabilityglzage, negligent
supervision claims againsbn-ownerparents may be covered by

homeowners' insurance, even if the failure of supem relates to



the use of a vehicle. Applying the plain languafjthe exclusion,
the Court based its coverage determination onatietiat the
subject insured neither owned nor operated theclestand not on
whether the negligence alleged was vehicle-relakegthermore
the court noted that allowance of coverage wasénrsupported
by language in the exception to the exclusion pertg to off road
vehicles not owned by the named insured.

In Phoenix Ins. Co. v. Churchwgl7 Mass. App. Ct. 612
(2003) the Appeals Court ruled that the motor viehéxclusion of
homeowners’ insurance policy barred coverage tarar who
allegedly negligently supervised her child by fagjito put the
child passenger in safety seat because the liaflitthe injury to
the child arose from use of vehicle. In additithre parent’s
ownership of subject vehicle brought the parerd exclusion and
distinguished the case frolktarnell andShamban.

Aetna Cas. & Surety Co. v. Home Ins. @@ Mass. App.
Ct. 218 (1998) provides a puzzling counterpoingnsiagly
irreconcilable with the later decisionsidingham Mutuabnd
Shamban The Court denied defense coverage under a
homeowners' policy to the parents of driver/todfaaor a
negligent supervision claim, reasoning that homesra/rinsurance
should protect only from risks associated withtibene. The

vehicle involved was owned by a business ownecdébyparents.



In ruling that there was no coverage under the loowmer’s
policy, the Court distinguished the negligent sujgon claim in
this case from that assertedviarnell in which coverage was
found. The Court emphasized thaMarnell, unlike in this case,
the complaint contained specific allegations thatriegligent
failure of the parents to supervise and to pretlait son from
drinking and driving took place in the home. Yatlike in
Marnell the Court inAetnaignored entirely the language of the
policy, which the Court conceded did not excludeecage.

There is no limitation that homeowner’s policiestect
only from risks associated with the home, writterthe personal
liability coverage of homeowners’ policies. Thirpof the
decision should be viewed at best, as a poterdict bp argument
for an insurer which cannot prevail based on tHeptanguage.
This case by itself should not be interpreted aessarily
representing a trend adverse to coverage due @bgence of any
policy related reasoning on this point, the faet tihe issue was
treated dismissively at the end of an opinion wharduses
extensively on large liability coverage, and thet that the
decision is irreconcilable with the Court’s subsagfurulings in
ShambarandHingham Mutual

An equally anomalous decision, inexplicable on the

language of the subject insurance policy, was tigreé8ne Judicial



Court’s decision irBociety for Christian Activities, Inc. v. Markel
Ins. Co.,440 Mass. 1006 (2003). A church camp and a camp
employee brought a declaratory action against caogrhmercial
general liability insurer to recover the settlemamtount paid to a
camper who was injured in accident involving aroautbile
owned and operated by camp. The policy includsevarability-
of-interests clause and contained a motor vehiatéusion
(limited to vehicles owned or operated by insuredhe claim
against the camp employee was based on superdasitire
employee neither owned nor operated the vehiclelwed in the
accident. Despite exclusion language which, coersisvith
Marnell andShambanwould not exclude coverage to an
individual insured that neither owned nor operdtetaccident
vehicle, the Court found the policy inapplicablecBuse the
employer-camp and its auto insurer had paid aesetiht,
including claims against the employee, the Couctd¥=l that the
Camp'’s efforts to receive payment from the geni@ahllity
insurer were precluded by the motor vehicle exolusiThe
decision lacked reference to any governing contesguage or
case-law, and appeared to be driven by the Catotisern that the
Camp itself would receiving the benefit of the Cdlicy even
though coverage for the Camp itself was clearlyeded. It is

unclear whether the decision would be differenthére had been



no settlement and the sought-after coverage wabéoactual
benefit of the defendant-employee.

IV. CASES AFFECTING OPTIONAL BODILY INJURY
COVERAGE

When a driver causes an accident while operatinguéo
from outside of his or her household, the optidradily injury
coverage from one or more household auto policiag ine
available to provide coverage secondary to théhefwuto
involved in the accident so long as the accidehtole is not
owned or regularly used by the driver or a housghaémber.

Status as “Household Member”

In John Hancock Property and Casualty Insurance
Company v. Scanneb4 Mass. App. Ct. 906 (2005) the Appeals
Court ruled that an adult child who lived with nm®ther was not a
household member of his father who lived elsewhand,thus was
not entitled to benefits under an auto insurandieysued to his
father. The parents where separated and lived, el the father
did not retain financial or other responsibility tbe family home
wher the claimant resided. CitingMetropolitan Prop. & Cas.
Ins. Co. v. Morel60 Mass. App. Ct. 379, 382 (2004), the Court
acknowledged that it is possible to have more thranresidence
or household, but on the facts of the case whicluded a absence

of responsibility for the household or its membéhg, separated



father would not be deemed a household membeledchident
victim.

Scannellwas a case in which the claimant was seeking
uninsured motorist coverage and the insurer wasrage
repayment of PIP and medical payments proceedsveisr it is
equally applicable to “household member” status piarposes of
optional bodily injury coverage.

In Metropolitan Prop. & Cas. Ins. Co. v. Moré) Mass.
App. Ct. 379, 382 (2004), the Court ruled that hcgbolder’s son
was a family member residing in insured'’s “housefi@nd was
entitled to coverage under insured's excess liglpblicy with
respect to an automobile accident, even thoughreddived apart
from the family home occupied by wife and sonsteAthe
parents’ separation, the policyholder was freqygmtésent and
continued to receive mail at family address, thiicgbolder was
co-owner of family home and continued to purchaserance for
family's benefit. The excess policy was designeaugment the
coverage of underlying homeowner's policy issuedte family
home as well as the underlying automobile poli&jthough
Morel did not involve an auto policy, ttfg&cannellCourt described
the decision as “instructive” in the auto insuranoatext.

In Straker v. Commerce Insurance Compaly Mass.

App. Ct. 1118, an unreported decision pursuantgpeal Court



Rule 1:28, the Court affirmed a grant of summaggument in
favor of an insurer on the issue of “household merhitatus.

In Straker the plaintiff was seeking to stack Part 5 Bodily
Injury Coverage to satisfy a judgment. The todfgavas
itinerant, 28-years-old, emancipated adult who uggsanother’s
address to receive mail. The evidence did notatdithat the
tortfeasor was actually living with his mother la¢ time of the
accident. The Court refused to order optional lyadjury
coverage under the mother’s policy reasoning thataf an
address as a mail drop is not sufficient to esthbitiousehold
member status.

In a footnote, th&trakeCourt expressed uncertainty
whether optional bodily coverage would be availdablaousehold
members not listed as operators on a policy, aurasd that it
was available in absence of any dispute amongaheep. In any
event, the Court noted the failure to list an ofmrenay be a
relevant consideration in determining householtusta

“Regular Use”

In Safety Insurance Company v. D&y Mass. App. Ct. 15
(2005), the Appeals Court provided an in deptiouBsion of the
factors for evaluating “regular” use. The critesiaguidelines are
so general that the evaluation of regularity of wdkeusually be

extremely uncertain and fact intensive.



* Regular use does not apply to occasional or
incidental use but does apply to habitual use of
other cars. In addition, use includes not only
operation, but use as a passenger and havingithe ca
generally available for use.

* On assessing whether use is incidental or habitual
an important inquiry is whether there is a consiste
pattern of use or availability of the other vehiste
that the user relies on the likelihood that hehar s
will be permitted to use that vehicle.

* There is a “minimum level of frequency”
prerequisite to application of the regular use
exclusion (but the minimum is not quantified).

» Factors concerning regularity of use include use of
the vehicle to commute to work, lack of exclusive
use of the vehicle for any significant period, and
lack of unrestricted use of it, but no single cogy
of factors are automatically determinative.

» Similarly the fact the driver has no insured veicl
of her own is not a determinative factor. The ley
not whether a driver owns a insured vehicle, but
whether an insurer -- the driver’'s own or that of a
household member -- has agreed to indemnify the
driver with respect driving the vehicle belongiog
someone else.

In Day, the Court concluded that a consistent pattemaking
periodic use of a housemate’s vehicle constitiggslar use which
barred stacking the insured’s optional bodily igjaoverage
where the use consisted of using the vehicle forawthree trips

out of town per month, using the vehicle as a pagsetwice per

month, and periodically using the vehicle locally.



Duty to Cooperate

In MetLife Auto & Home v. CunninghaBf Mass. App.
Ct. 583 (2003), the Appeals Court ruled that anrieshad a right
to disclaim defense and indemnity coverage for dived
homeowners policy’s cooperation clause when itarigrs refused
to provide a statement to the insurer, assertiagriiih
Amendment privilege against self-incrimination. M@ingham was
a defendant in a wrongful death action arising feostabbing in
an altercation. There were no criminal chargeslgnagainst
him, but there was nothing to legally preclude enloide charge if
supporting evidence was developed. Cunningham tarae
examination under oath and testified to basic ayefacts
(identity, residence, relationship to policyholddnit refused to
testify concerning the events surrounding the edifson giving rise
to the claim. Even though the policy in questi@hmbt specify a
right to examination under oath, the Court ruleat th
Cunningham’s claim of privilege breached his datgdoperate
with the insurer. Th€unninghanprecedent almost certainly
applies to the availability of optional bodily imjucoverage under
auto policies. Consequently, the decision should bencern to
claimants and policyholders alike in auto caseslinng

allegations of impaired operation or other crimioahduct.



V. NO COVERAGE FOR OPERATION OF A VEHICLE
WITHOUT THE OWNER’S PERMISSION

It is well established that an insurer’s obligasamder the
auto policy exist only when the person who is drgvthe vehicle
does so with the consent of the policyholder. Téhisqually
applicable to compulsory or optional coveragePicard v.
Thomas 60 Mass. App. Ct. 362 (2004) the policyholder had
authorized his daughter to use the vehicle bundidorovide
permission to allow anyone else to drive the caepkin an
emergency. The daughter allowed a friend to daive the car was
in an accident. The Court ruled that the driveérpvaad
permission to drive the car from the daughter lmitthe vehicle
owner, was not covered by the vehicle’s liabilitgurance. The
Court relied upon the specific limitations of theudhter’s
dominion over the car. “This case is distinguidbdibm those
cases that in which the insurer has been liabtletend and
indemnify a third party because the child who gp@emission to
the third party had unfettered permission to ogetia¢ car. See
Drescher v. Travelers Insurance CompaBy9 Mass. 458, 461

(1971).”



