As Chair of the Massachusetts Academy of Trial Aliys’ Amicus
Curiea Committee, Attorney Conley has authoredoeauthored numerous friend
of the Court briefs for the Supreme Judicial Caund the Appeals Court.

The following brief addressing damages for losergbyment of life was
submitted inCoombes v. Florio, No. SIC-09869. The 2007 decision by a divided
Court confirmed that a doctor may be liable to songeother than his or her
patient for harm caused by the doctor’s failurgvéon of the side-effects of any
prescribed treatment. 450 Mass. 182 (2007).

STATEMENT OF THE AMICUS CURIAE

The Massachusetts Academy of Trial Attorneys (“MAY,Aamicus
curiae, is a voluntary, non-profit, state-wide @sdional association of attorneys
in the Commonwealth of Massachusetts. The missidhe Academy is to
preserve the American jury system; to protect #ath and safety of
Massachusetts families; to improve the qualityegfal representation through
education; to educate the public about consumeessso uphold the honor and
dignity of the legal profession; and to uphold aedend the Constitution of the
United States and the Commonwealth of Massachusetts

MATA offers its experience and perspective t@ tHonorable Court as
amicus curiae to assist in the resolution of theartant issue raised by this
appeal.

STATEMENT OF THE CASE AND PRIOR PROCEEDINGS

MATA agrees with the Plaintiff-Appellant’s Statentef the Case and
Prior Proceedings.



STATEMENT OF FACTS

MATA asserts that the summary judgment record ek the light most
favorable to the plaintiff, supports the plaintfippellant’s statement of the facts
which can be summarized as follows. Roland J. &lbreached the applicable
physician’s standard of care by failing to recomohémat his patient, David E.
Sacca, refrain from driving. Dr. Florio was Sascprimary care physician, was
aware that Sacca suffered a variety of debilitatmeglical conditions which made
it unsafe to drive, prescribed for Sacca medicatbich would impair Sacca’s
ability to safely operate a vehicle, and had inghst undertaken to restrict
Sacca’s operation of a vehicle. As a result ofabgence of guidance or warning
from Dr. Florio, Sacca operated a vehicle, expeeera black-out, and drove off
the road, striking and killing a pedestrian, temayeld Kevin Coombes.

ISSUE PRESENTED

Whether a physician who deviates from the standaodre in treatment
of a patient so as to cause or contribute to thiemtsbecoming involved in a
motor vehicle accident is exempt from liabilityftyeseeable victim-plaintiffs
(other than the patient) injured or killed in trexiaent.

ARGUMENT
“[A] defendant owes a duty of care to all persovizo are foreseeably
endangered by his conduct, with respect to alsnskich make the conduct
unreasonably dangerous.”

“The concept of duty ... is only an expressioihef sum total of
considerations of policy which lead the law to Haat the plaintiff is entitled to
protection.® Because the existence of a duty finds its soursecial policy and
values, “the existence or nonexistence of a dusygsestion of law” that is
appropriately decided by the courts. Because yatdutxercise reasonable care is
derived from broad societal concerns with dangeseg to the public-at-large,
the duty inquiry focuses on the conduct of the deéémt and the general risk of
harm created by that conduct measured at the imddangerous conduct occurs.
The precise manner of how a particular plaintif@mtered the risk and the
unique sequence of events leading to the incidentamportant to the duty
inquiry. While “reasonable foreseeability” is undiedly a precondition to the

! Jupin v. Kask, 447 Mass. at 147, quotinigarasoff v. Regents of Univ. of

Calif., 17 Cal.3d 425, 434-35 (1976)(emphasis added).
2 Jupin v. Kask, 447 Mass. 141, 146 (2006).
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imposition of a duty, what must be foreseen is $yrtipe general risk of harm to a
broad type of plaintiff flowing from the defendamtonduct

In this case, the question is not whether to ireog duty of care, but
whether the physician’s admittedly existing dutyegexis beyond the patient to
protect others foreseeably injured by the patierd gesult of the physician’s
negligence. MATA adopts rather than repeatingaaetiff-appellant’s
argument that a duty arises in this case ueidleer a special relationship
analysié or under a recognition that the plaintiff adeqlyasdleges that
substandard medical care by the defendant affiuglgtcontributed to the
creation of the danger which resulted in the actieeth claimed Kevin
Coombes’ life>

In determining the social advisability of imposiagluty, the
Massachusetts appellate courts have consideredetyvaf factors: the degree of
risk to the public and the severity of injury timaight result from the defendant’s
conduct, the burden and cost to the defendant ppsing a duty, the presence or
absence of recognized standards to guide a jugErhination of a breach of
duty, and the existence of legislative enactmesxpressions of societal values
and expectations similar to the safety obligatithresplaintiff seeks to impose
under the common lafv.These criteria favor recognition that Dr. Flooiwed a
duty to Kevin Coombes and others foreseeably hatmeddr. Sacca’s impaired
driving. The high degree of risk to the public and the sgvef injury that might
result from presence on the highway of drivers Whwirtue of physical ailments
or medication are significantly impaired and/origk of losing consciousness are
readily apparent and well-illustrated by the ciratamces of Kevin Coombes’

3 Seelupin v. Kask, supra at 147, citingHusband v. Dubose, 26
Mass.App.Ct. 667, 669 (198F)erbert v. Enos, 60 Mass.App.Ct. 817, 821
(2004)(in determining a duty, courts look to whettinee “general character and
probability of the injury were foreseeable”).

4 Plaintiff-Appellant Brief at 30-34; selean W. v. Commonwealth, 414
Mass. 496, 513-14 (1993).

° Plaintiff-Appellant Brief at 20-28; see also Restment (Second) Torts §
302 (Risk of Direct or Indirect Harm: “A negligeatt or omission may be one
which involves an unreasonable risk of harm to lamothrough either (a) the
continuous operation of a force started or continoygthe act or omission, or
(b) the foreseeable action of the other, a third@® an animal, or a force of
nature.”).

6 Jupin v. Kask, supra at 151-54 Remy v. McDonald, 440 Mass. 675, 677
(2004);Doev. Moe, 63 Mass.App.Ct. 516, 521 (2005).
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tragic death. The burden and cost to the defermfantposing a duty is
negligible; the plaintiff does not advocate imp@son physicians any
requirements, responsibilities or standards beybaske to which they are already
required to conform in the treatment of their pats€ Similarly, because the
guestion does not involve imposition of additiopatient-care requirements,
established principles of medical negligence lawaaly provide recognized
standards to guide juries’ determination of a bineafcduty.

The starting point for the analysis of the defer@adiuty is the
assumption, based here on an adequate recordh¢hdefendant-physician was
negligent towards the patient and that the physisiaegligence led to the
impaired driving which caused the subject acciddritis Court has already
recognized the reality that causing or permittimgpaired operation of a motor
vehicle gives rise to a foreseeable risk of cardaets causing injury or death to
other traveler§. The defendant does not assert that victims ligeilK Coombes
are unforeseeable plaintiffs so much as he see#lsito for one class of litigants
an unwarranted exemption from the application tdldshed tort principles as to
liability and causation.

If a mechanic negligently permits a vehicle onribed with a dangerous
condition that results in an accident, there isloobt based on ordinary principles
of foreseeability that he or she would be liabler&sulting harm, not only to the
customer-driver, but also to passengers, othermstappedestrians, and others
foreseeably injured as a result of the accident.

Here, a defendant-physician whose negligence déd to the vehicle’s
operator being on the road in a dangerous conditimud have the Court limit
his responsibility to harm suffered by the patidritter. Accepting such a
limitation would create a bizarre scenario in whiltlb defendant-physician who
is found to have caused the accident would be resipie for the injuries to the
patient-driver, but not for injuries suffered bpassenger or other motorists or
pedestrians. The defendant might be chargeablddaamage to the patient-

! The record does not support the alarmist sugyetiiat the customary

duty would entail prohibitive economic cost in floem of insurance premiums or
otherwise. The magnitude of any such cost, howeveuld relate directly to the
frequency of physician negligence of the type ategy the plaintiffs. A higher
cost would necessarily signal more prevalent neghlig inflicted injury and thus
demonstrate the need for accountability more thaeeal for immunity.

8 Cimino v. Milford Keg, Inc., 385 Mass. 323 (1982xwin v. Ware, 392
Mass. 745 (1984).

o See, e.gKennedy v. U-Haul Co., 360 Mass. 71 (1971Milhamv. Paul
Mitrano, Inc., 3 Mass.App.Ct. 73 (1971).
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operated vehicle, but only if the patient owneddae and in no event would he
be liable for damage to anyone else’s propertyurtS8ovould have to determine
whether the defendant is also exempt from liabtbtyther third parties, such as
rescuers? or, on the other hand, whether such liability vebextend only to
rescuers of the patient-driver and not to thoserég while coming to the aid of
other accident victims. These unproductive distoms are reminiscent of the
discredited and abandoned privity-of-contract rezmient! and lack any
justification in public policy*?

CONCLUSION

Accordingly, for all of the foregoing reasons, dodthe reasons set forth
in the brief of the Plaintiff-Appellant, The Mas$arsetts Academy of Trial
Attorneys, amicus curiae, urges the Court to rude & physician who deviates
from the standard of care in treatment of a paserdas to cause or contribute to
the patient becoming involved in a motor vehicleident owes a duty of care to
any person foreseeably injured or killed in theideat —i.e., owes a duty of care
to all persons who are foreseeably endangeredshgomduct, with respect to all
risks which make the conduct unreasonably dangéfous

10 SeeHopkins v. Medeiros, 48 Mass.App.Ct. 600 (2000). Restatement
(Second) Torts § 445dgarton v. H.P. Welch Co., 321 Mass. 603, 614 (1947).

Another imponderable would be the patient-driveighit to contribution
from the physician who the victim-plaintiff coul@dnsue directly. Sekiberty
Mut. Ins. Co. v. Westerlind, 374 Mass. 524 (1978) (language of M.G.L. c. 231B,
8 1, providing that when two or more persons bexg@mtly liable in tort for
same injury there shall be right of contributionag them requires that potential
contributor be directly liable to plaintiff).

1 See, e.gSwartzv. General Motors Corp., 375 Mass. 628 (1978);
McDonough v. Whalen, 365 Mass. 506, 512 (1978arter v. Yardley & Co., 319
Mass. 92 (1946).

12 SeeJean W. v. Commonwealth, 414 Mass. 496, 512 (1993)(“Had the
motorist run down a child on his bicycle or drivefiithe road and into someone’s
living room, the negligence [of police officers whegligently failed to take the
drunk driver off the road] would have been the sdndiscussingrwin v. Ware,
392 Mass. 745 (1985).

13 Jupin v. Kask, 447 Mass. at 147.
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