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Introduction

Protecting the public can be dangerous work. ceaificers and firefighters in
Massachusetts, as elsewhere, are often in harnys Risk of injury - - often serious injury - - is
inherent in the public safety service. For a fl#ia attorney, representing an injured police
officer or firefighter brings with it challengesdopportunities additional to and distinct from
those which exist in more routine personal injurges. The legal principles governing cases
arising from on-the-job injuries to Massachusetilce officers and firefighters are substantially
similar to the basic rules controlling compensafimmwork-related injuries under the Workers’
Compensation Act. Police and firefighting injuriesnetheless warrant separate consideration
because the separation in statutory compensati@nses, along with the nature of police and
firefighting work, give rise to several importantxstantive, procedural and practical differences
affecting both first-party claims and third-pargcovery. The purpose of this article is to outline
the most important features of the statutes pragidinjured on duty” benefits to police officers
and firefighters, and to highlight recurring issureérst-party and third-party litigation.

Police officers and firefighters are excluded frira enumerated employees
covered by the Workers’ Compensation Act. M.G.152, 881, 69seeCorbett v. Related
Companies Northeadhc., 424 Mass. 714, 677 N.E.2d 1153 (19%yssi v. Lawrence416
Mass. 194, 618 N.E. 2d 135&aparo v. Provincetowr84 Mass. App. Ct. 625, 614 N.E. 2d

1012 (1993). The multiplicity of police and pubsiafety agencies in the Commonwealth has led



to the existence of several similar statutes agdlagions providing workers’-compensation-type
benefits. For example, for state poliseg Reliance Insurance Co. v. RobertsbNlass. App.

Ct. 735, 390 N.E. 2d 739 (1979), M.G.L. c.22, §TAI8M.G.L. c.22B, 885, 6. By far the most
commonly encountered of these enactments, andhbuscus of this article, are the statutes
governing police officers and firefighters in thées and towns of Massachusetts -- M.G.L.
c.41, 88100, 111F.

l. First Party Recovery -- The Compensation Scheme

Municipal police officers and firefighters receienefits protecting against on-duty
injuries under Massachusetts General Laws, Chdfite§ 100 (Medical) and § 111F (Wages).

A. Medical Benefits: ¢ .41, § 100

“Upon application by a firefighter or police oféicof a city, town, or fire or water
district..., [the appointing authority] shall deteéne whether it is appropriate under all the
circumstances for such city or town or districtrtdemnify such firefighter or police officer for
his reasonable hospital, medical, surgical, chaope, nursing, pharmaceutical, prosthetic and
related expenses and reasonable charges for cydpodiatry) incurred as the natural and
proximate result of an accident occurring or ofengbing a hazard peculiar to his employment,
while acting in the performance and within the scophis duty without fault of his own. ***
Whenever [the appointing authority] denies an aaypilon in whole or in part, [it] shall set forth
in writing its or his reasons for such denial At any time within two years after the filing afia
application as aforesaid, an applicant aggrievedryydenial of his application or by the failure
of [the appointing authority] to act thereon witlsix months from the filing thereof may petition
the superior court in equity to determine whetliee pppointing authority] has without good
cause failed to act on such an application orgimychg the application, in whole or in part, has
committed error of law or has been arbitrary orwapus, or has abused its discretion or
otherwise has not acted in accordance with law.”

M.G.L. c. 41, § 100.

The statute provides no further guidance as tethstantive standard for
undertaking and reviewing decisions concerningaiygropriateness of payment. The language
suggests broad discretion on the part of the agipgiauthority. Moreover, a municipality’s
payment obligation is subject to funding by therappating authority. SeBerube v. Board of

Selectmen336 Mass. 634, 147 N.E. 2d 180 (1958). Despiesquivocal language of the



statute, the Appeals Court has suggested that payhenedical expenses may be mandated
under § 100 unless the expenses are unnecesaaneasonableO’'Donovan v. Somervilld,1
Mass.App.Ct. 917 (1996).

There has been a paucity of litigation focusingredical expense
indemnification under 8 100, primarily due to theymlence of private health insurance covering
bills not paid by the municipality. For a discussof the relationship between private health
insurance and 8§ 108eeMacArthur v. Mass. Hospital Service, In843 Mass. 670, 180 N.E. 2d
449 (1962).

B. Leave With Pay: c.41, 8111F

Far more frequently litigated than 8§ 100 is §11dMéyiding for a mandatory
grant of leave without loss of pay. Chapter 4118F provides, in part:

“Whenever a police officer or firefighter of aitown, or fire or water district is
incapacitated for duty because of injury sustainetie performance of his duty without
fault of his own, or a police officer or firefightassigned to special duty by his superior
officer, whether or not he is paid for such spedigly by the city or town is so
incapacitated because of injuries so sustainethdlelse granted leave without loss of
pay for the period of such leave shall be granbechy period after such police officer
or firefighter has been retired or pensioned iroagtance with law or for any period after
a physician designated by the [appointing authpd&termines that such incapacity no
longer exists.”

M.G.L. c. 41, § 111F.

“Injury sustained in the performance of his dutyis a phrase that has received a
broad interpretation comparable to the construabiocthe language, “arising from and in the
course of employment” under the Workers’ Compensafict. DiGloria v. Chief of Police8
Mass. App. 506, 395 N.E. 2d 1297 (1978))en v. Board of Selectmeh5 Mass. App. 1009,
448 N.E. 2d 782 (1983%¥ee Blair v. Board of Selectmeé® Mass. App. 261, 508 N.E. 2d 628

(1987). Many of the fringe cases have involvedangehicle accidents. Massachusetts courts

have held officers injured in car accidents to liiw the protection of the statute while



returning home from testifying in coudllen v. Board of Selectmeh5 Mass. App. 1009, 448
N.E. 2d 782 (1983), driving to the police statiorréport to work when on calgardner v.
Peabody 23 Mass. App. 168, 499 N.E. 2d 1220 (1986), &bdrning to the police station from a
lunch breakWormstead v. Town Manag&66 Mass. 659, 322 N.E. 2d 171 (197%9Jormstead

is the central Supreme Judicial Court decisionhimissue. On the other hand, a firefighter who
was injured in automobile accident while drivingiafter working on a special detail for
which he volunteered and was paid over and aba/eelgular pay and was not on call was not
injured while in performance of his duties andréfere, was not entitled to benefits under §
111F.Domingo v. Town of Wellesle44 Mass.App.Ct. 793 (1998).

“Injury” has been interpreted to include psychologicarieg at least insofar as
the psychological conditions flow from an origimddysical injury. Sedones v. Waylan®74
Mass. 249 (1978English v. Board of Selectme® Mass. App. 736 (1979).

“Without fault of his own” sounds alarmingly like a contributory negligence
exclusion. However, iDiGloria v. Chief of Police8 Mass. App. 506 (1979), the Appeals Court
ruled that this language disqualifies an officenirbenefits only in the presence of serious and
willful misconduct of a nature that would causeisgdalification under the Workers’
Compensation Act.

“Without loss of pay”results in continued payment of the employee’'gebase
wage, and is not subject to a ceiling or percensagh as under Chapter 152. The purpose of
this statute is to prevent any deprivation of gather in time or value, during the period of a
police officer's or firefighter's service-relatedcapacity.Todino v. Wellfleet 448 Mass. 234
(2007). Accordingly, a recovery of wrongfully witall benefits should include prejudgment and
post-judgment interestd. Payments under 8111F may, at least in instamfoetrospective

payment, be subject to reduction based upon amoeeces/ed from collateral sources, including



group insurance and welfare benefi@e Jones v. Waylargir4 Mass. 249 (1978).

The wage replacement scheme is somewhat diffesespecial or reserve police
officers. On most road details these part-timeeft are conclusively presumed to be the
employees of the contractors in charge of the jabd,are therefore covered under the
contractors’ workers’ compensation insurance. M.@.152, 81(4). In other circumstances, the
part-time officer receives under 8111F his or harage police wage, and may receive
supplemental benefits under M.G.L. ¢.32, 885H faee other lost incomeSee Jones v.
Wayland380 Mass. 110 (1980).

Termination of benefitanay occur on a number of bases:

(1) designated physician’s opinion that incapecd longer existsSeePaparo v.
Provincetown34 Mass. App. Ct. 625 (1993);

(2) resignationJones v. Waylan®74 Mass. 249 (1978);

(3) discharge for cause unrelated to the injHisfnnessy v. Bridgewate388
Mass. 219, 446 N.E. 2d 58 91988yntrast Thibeault v. New Bedfoi@42 Mass. 552, 174 N.E.
2d 444 (city cannot avoid obligation under 8111Fsbgding termination notice to probationary
employee)O'Donovan v. Somerville41l Mass.App.Ct. 917(1996) (firefighter who suseal
work-related injury on day before he was to be tfdrom his position was entitled to leave
without loss of pay)Paparo v. Provincetowr84 Mass.App.Ct. 625 (1993);

(4) retirement or pension.

By paying benefits under 8111F, the employer aaésrrevocably accept a claim.
DiGloria v. Chief of Police, suptaAn employee returning to work does not theredyeit
future benefits for a recurring injurylones v. Waylan®74 Mass. 249 (1978).

“Incapacitated” refers to incapacity for duty and not necessaotsl incapacity.

Votour v. Medford335 Mass. 403, 140 N.E. 2d 177 (1957). Suligecobllective bargaining



restrictions, a partially incapacitated officer nisey returned to a modified or light duty position.
Newton Branch of Mass. Police Ass’'n v. New&86 Mass. 186 (1985).

According to the concept tleave” the injured employee remains under the supervision
of his or her department head. As a result, theiaipality may regulate or restrict the activities
of employees on leave pursuant to 8115Ee Atterberry v. Police Commission&d2 Mass.

550 (1984) (upholding Boston Police regulation fibahng injured or sick officers to leave
home without notice and permission).

Enforcement of 8111F is by way of a civil actiortlhe Superior Court.

C. Collective Bargaining

It is impossible to analyze a first-party poliaeficefighter injury case without a copy of
the collective bargaining agreement between théipalmployer and the union. The labor
contract may supplement or modify 811%EeRein v. Marshfield16 Mass. App. 519 (1983),
and will often subject injured-on-duty claims t@thrievance and arbitration proceduBee
Duxbury v. Rossig9 Mass.App.Ct. 5@2007);Worcester v. Borghesi9 Mass. App. 661
(1985). In the event of conflict, the terms ofadlective bargaining agreement will prevail over
those of 8100 and/or 8111Buxbury v. Duxbury Permanent Firefighters As&a
Mass.App.Ct. 461 (2000). A collective bargainingesgnent, however, will not be considered to
overrule 8111F in absence of clear language expiesach intent.Willis v. Board of Selectmen
of Easton405 Mass. 159 (1989).

The collective bargaining agreement and practiceseunder may also regulate or affect
such important issues as the permissibility ofiplytincapacitated officers to return for light
duty, seeNewton Branch of Mass. Police Ass’n v. NewB86 Mass. 186, 484 N.E. 2d 1326
(1985), the circumstances or timing of medical exatons and the identity of physicians to be

designated by the municipality to determine incégaand even the municipality’s



reimbursement rights in a third party case.

Many agreements incorporate the terms of §111Eexain provisions more favorable to
covered employees. It is important, nonethelebgnsver possible, to treat the injured-on-duty
claim as statutory in nature. Payments under awgthtute are, like workers’ compensation
payments, typically excluded from taxable incombilevcontractual wage continuation could,
like normal sick leave, may represent taxable ineommder Section 104(a) of the Internal
Revenue Code. Payments to a partially disabledame performing light duty constitute
salary and are taxable as such.

Another practical consideration to be aware dhésfrequent availability to the injured
police officer or firefighter of free or low costpresentation through a union’s attorney. The
availability of union representation coupled witie texistence of an arbitration remedy often
weighs against a private attorney undertakingst fiarty case.

Significantly, controversies under M.G.L. c.4118F are most frequently viewed by
municipalities as well as by injured personnel #redr unions primarily as labor law issues
rather than personal injury issues. As a consemgjenany police officers and firefighters
forego viable third-party actions for want of reo@gn.

D. Long Term Disabilities

A public employee who becomes permanently incagied for duty by an injury or risk
sustained or undergone in the performance of higidieligible for accidental disability
retirement (ADR) under M.G.L. ¢.32, 87. Acciderdaability retirement, which may be sought
by the injured worker (voluntary) or initiated dyetemployer (involuntary) terminates benefits
under M.G.L. c.41, 8111F at which time the emploseeives, under the auspices of the
applicable retirement board, a pension slightlgxoess of seventy-two percent of the officer's

pre-injury compensation. See M.G.L. c.832, 8§7.



The details of public employee ADR rights are beithe scope of this article, but are
important in representing police officers and/ogfighters in relation to significant personal
injuries. (MATA-member Deborah Kohl has agreed to provideatinent of this subject for a
future edition of the MATA JournalAttorneys evaluating police and firefighter injurgses
need to be familiar with both Chapter 32 and Chagie because the statutory schemes, while
roughly complementary, do not fit together perfictFor example, an officer incapacitated by
hypertension or a heart condition may, due to gy presumption, may be eligible for
disability retirement under Chapter 32, but notgaid leave under Chapter 41 8111F. See
M.G.L. ¢.32, 894 (presuming service-relatednedseairt disease suffered by certain police
officers/firefighters)Vaughan v. Auditqrl9 Mass. App. 244, 473 N.E. 2d 698 (1985)
(presumption contained in M.G.L. ¢.32, 8§94 inapgdtie to M.G.L. c.41, 8111F)See also
M.G.L. ¢.32, 894A (similar presumption of serviedatedness for respiratory or pulmonary
disease suffered by certain firefighters).

Lump-sum settlements of the type routinely encerat in the workers’ compensation
system are exceedingly rare for police and firdBgimjuries. This is largely a by-product of the
separation of funding sources for transient andhpeent disabilities. Such lump-sum
settlements as do occur are typically compromisiéesgents focused upon past losses rather
than redemptions of potential future indemnity pawpts.

I1. Third Party Recovery

As much or more than in any other profession riagito police officers and firefighters
are discernibly attributable directly or indirecttg the negligence or intentional misconduct of
others. Moreover, there are few categories ohfifés with more jury appeal than a police
officer or firefighter seriously injured in the &rof duty. Accordingly, police and firefighter

injury cases may be a fertile ground for third-paecovery.



It is not the purpose of this article to discussprehensively the broad field of third-
party recovery. There are, however, a numberletriheories and issues which recur in the
litigation of police and firefighter injury casesdito which attorneys evaluating such cases
should be alert.

A. Rescue Doctrine

In abbreviated, and somewhat elementary formrebeue doctrine may be characterized
as follows: negligence which creates peril invitescue and, should the rescuer be hurt in the
process, the tortfeasor will be held liable notydnl the primary victim, but to the rescuer as
well. Hopkins v. Medeiro}8 Mass. App. Ct. 600 (200@arnes v. Geigerl5 Mass. App. 365,
366-367 (1983). ThRestatement (Second) Torégognizes this principle as it applies to
guestions of dutyRestatement (Second) Tor8g8281, 290, and as it applies to proximate cause,
Restatement (Second) Tor88443, 445. Massachusetts Courts have recogRigsthtement
(Secondg443 and 445, sdedgarton v. H. P. Welch Compar821 Mass. 603 (1947), and have
repeatedly decided in accordance with the dictaitéisese SectionsRkRollins v. Boston and
M.R.R, 321 Mass. 586 (1947) (death in fire while trytogsafeguard property threatened by
fire); Burnett v. Connqr299 Mass.(1938) (attempt to stop car rolling tutaulty brake)Burns
v. Berkshire St. Ry281 Mass. 47 (1932) (plaintiff injured assistfrignd in moving automobile
stalled on street car tracks when street car @allidith automobile)Dixon v. New York, New
Haven and H.R.R207 Mass. 126 (1910) (injury restraining horseagligently frightened by
railroad). Although much of the early Massachssettse law uses the rescue doctrine to
neutralize the defense of contributory negligemioce principle is not limited to that context.
Barnes v. Geigerl5 Mass. App. at 368. Nor does the applicabtyais differ significantly
when focusing on the question of duty as opposéeldei@uestion of proximate cause. See

Whittaker v. Saracen@18 Mass. 196, 198-199 (1994) (As a practicatenain deciding the



foreseeability question, it seems not importanttiveieone defines a duty as limited to guarding
against reasonably foreseeable harm or whethedefitges the necessary causal connection
between a breach of duty and some harm as oneiahwie harm was a reasonably foreseeable

consequence of the breach of a duty).

In Hopkins v. Medeirog}8 Mass. App. Ct. 600 (2000), a police officeuned while
attempting to subdue a melee filed suit for negliggeand for wanton and reckless conduct
against an individual who allegedly instigated thelee but who had no direct interaction with
the injured officer. The Appeals Court ruled inda of the injured officer, deciding that the
liability of the defendant was an issue for the/jto determine with the benefit of a charge on

the rescue doctrineThe Hopkins Court elaborated on the applicatiothefdoctrine.

"'Rescue’ as used in ordinary parlance meaifie® from ... danger.' Campbell
v. Schwartz47 Mass.App.Ct. 360, 364 (1999), quoting from Wet)s Third New Intl.
Dictionary 1930 (1993). "Danger is defined as &tete of being exposed to harm.""
Campbell v. Schwartz, supralo be considered a rescuer, an individual mogage in a
proactive attempt to free another from danger.] laimant's purpose must be more
than investigatory. There must be asserted spewfec mission of assistance by which
the plight of the imperilled could reasonably beutght to be ameliorated Barnes v.
Geiger,15 Mass.App.Ct. at 371.

In addition, such rescue missions must be volyntdfl]jnclusion within [the

class of rescuers] is by virtue of a volunteerdatady the putative claimarit Migliori

v. Airborne Freight Corp 426 Mass. at 637, 690 N.E.2d 413. Howeverntit®n of

"voluntary" does not preclude claimants who haveved at the rescue scene as a result

of their employment.
The Court ruled that Officer Hopkins qualified aseacuer because he was present at the melee
because of a fellow officers' emergency call, dmgployment brought him to the scene where he
engaged in proactive attempts to assist the offfieers who were faced with a dangerous
situation, and he was injured during the resdttesgpt.

In addition, theHopkinsCourt rejected the so-called “fireman’s rule” whias applied in

other states serves to preclude rescuers suctefigtfters and police officers from maintaining a



negligence action against a person allegedly resplenfor bringing the officer to the scene of a
crime, fire, or some other job-related incidensiofilar exigency where the officer is then
injured because of this same person's allegedgeggle Hopkins v. Medeiro$}8 Mass. App.

Ct. 600 (2000),

B. Insurance Coverage -- Intentional Acts

Often public safety workers suffer injuries attrié@ble to criminal or intentional
misconduct. In such cases, liability may be clbat,collectability or insurance coverage
guestionable. However, “intentional acts” exauns to homeowners and general liability
insurance policies may not necessarily preclude@me for injury to police officers or
firefighters caused by an insured’s intentionatlyrious conduct directed towards property or
persons other than the injured officers. Nosdoh exclusions bar coverage for injuries caused
by criminally reckless condudtreferred Mutual Ins. Co. v. Gamagh26 Mass 93 (19973ee
Quincy Mutual Fire Insurance Co. v. AbernatB®3 Mass. 81, 469 N.E. 2d 797 (1984). In
addition, even if the claim of an injured policdicdr or firefighter is barred by an “intentional
acts” exclusion, claims on behalf of the spousedmidren of the victim for loss of
companionship will nonetheless be covered by soofieips. See Worcester Insurance Co. v.
Fells Acre Day School, Ind08 Mass. 393, 558 N.E. 2d 958 (1990)

C. Employer Liability

In contrast to the Workers’ Compensation Act, Geagl contains no exclusivity
provisions barring injured employees and/or thamifies from suing their municipal employers.
See Foley v. Kibrickl2 Mass. App. 382, 425 N.E. 2d 376 (1981). Ther&ue Judicial Court,
however, has interpreted the Massachusetts Tomn€lact, M.G.L. c. 258, as precluding an
action thereunder against a public employer byrapleyee eligible for payments under M.G.L.

c.41, 88100, 111FMonahan v. Methuerl08 Mass. 381 (1990). Significantly, claims epéed



from Chapter 258, such as intentional tort claigaimst fellow servants, are not affected by the
Monahanruling. Similarly unimpaired are claims agairts¢ municipality pursuant to the Tort
Claims Act for loss of consortium or emotional déss brought by spouses, children and/or
parents who are financially dependent upon theag@employeeSee Eyisi v. Lawrencé16
Mass. 194 (1993).

D. Premises Liability

The Supreme Judicial Court’s historic abandonméttegories for those lawfully on

the premises occurred in the context of a poliggryncaseMounsey v. Ellard363 Mass. 693
(1973). TheMounseydecision established that property owners owetya afueasonable care to
anyone lawfully on the premises. Police officand &irefighters entering in the course of their
duty (formerly categorized as licensees to whony arlimited duty was owed) are now among
the lawful visitors entitled to reasonable proteatid. Cf. Carroll v. Hemenway315 Mass. 45,
51 N.E. 2d 952 (1943) (police officer as license€he plaintiff's attorney must nonetheless
attend to the issue of foreseeability. T@unseyCourt cautioned:

“[1f the plaintiff policeman, in the course of ckiag a thief, was injured at 2 a.m. when
he fell into an unguarded hole in the defendants’ape cellar, the defendants might well
be entitled to a directed verdict because the &inteplace of the policeman’s entrance
was not an event which the defendants should raeséden in the exercise of reasonable
care. On the other hand, if the defendants dideitte policeman to search the cellar or
knew he was going there, it could be found thatéfendants were under a duty to warn
the policeman of the dangers known to the defersdant

This language has invited undue attention in tia¢ ¢ourts to the specific foreseeability of the
time, place and purpose of the public servant’sgaee on the premises, which the plaintiff's
attorney must be prepared to counter. Helpfuhis tegard is discovery concerning the

existence and location of alarms, smoke detedioesgxtinguishers, emergency exits, prior



police contact, fires, and thefts, as well asdéfendant’s knowledge through friends and
neighbors or the media of the risks giving risemaounters with police officers and firefighters.
When the foreseeability evidence is fully develgpgbdre emerges a persuasive argument that
the presence of police officers and/or firefighterforeseeable at virtually any place and at
virtually any time. The Supreme Judicial Court,Hasvever, held that the murder of a police
officer during a drug raid was not foreseeableneaféhe owner/landlord was aware of drug
activity on the premises and negligently failednfmrm the policeGriffiths v. Campbell425
Mass. 31 (1997).

E. Motor Vehicle Accidents

It is important in evaluating police and firefightnjury cases to take an expansive view
of causation. For example, it is undeniably foeadse that police or fire personnel may
respond to the scene of any motor vehicle accidardriver’'s negligence contributing to the
original accident may be held causally relatedtingury to a public safety officer involved in a
rescue effort or simply remedying a dangerous sandy clearing the disabled vehicles or
other wreckage. SeMarshall v. Nugent222 F.2d 604 (LCir. 1955) (plaintiff struck by car
while warning traffic of obstruction caused by alsnt); Scott v. Texaco, Inc48 Cal.Rptr. 785,
239 Cal.App.2d 431, 48 Cal.Rptr. 785 (1966) (pl&imtho was struck by oil company's truck as
she stood in highway to warn oncoming vehiclesvarturned vehicle aheadYiewsome v. St.
Paul Fire & Marine Ins. Cq.350 So.2d 825 (Fla. App. 1977) (plaintiff strumkcar while
pushing defendant’s disabled vehicldgle v. Burgess478 S.W. 2d 856 (Tex. Civ. App. 1972)
(police officer struck by vehicle while directingffic around two-car wreck caused by
defendant). See alsD'Angeli's Casg 369 Mass. 812 (1976)Abdow v. Silverbrand301 Mass.
337 (1938);Hollidge v. Duncan199 Mass. 121 (1908).

Similarly, the negligence of a motorist pursuedtmry police may be considered the



proximate cause of a one-vehicle accident involtirggpursuing cruiserSee Commonwealth v.
Berggren 398 Mass. 338 (1986). On the other hand, althdlng owner or custodian of a car
may be liable for negligently permitting the cati@ stolen, the owner’s liability does not extend
to a police officer injured in a foot chase follagiapprehension of the stolen vehi€&eskus v.
Lombardo’s of Randolph, Inc423 Mass. 637, 670 N.E.2d 383 (1996). The fipdnmef would

still be liable and potentially covered by homeovismesurance.

1. Automobile Insurance

A. Personal Injury Protection

The Personal Injury Protection provisions of thassachusetts Auto Insurance Policy
includes an exclusion,we will not pay PIP benefits to or for anyone wh@ntitled to worker’s
compensation benefits for the same injur@ften the question arises whether the exclusion
applies to on-the-job accidents of police officensl firefighters. In these cases the policy
exclusion isnot applicable because the payments to which thewiigtientitled from his or her
municipal employer are pursuant to Massachusette@éeLaws, Chapter 41, 88100 and 111F,
and are not worker's compensation benefits. Tleeethe injured police officer or firefighter
has access to the Personal Injury Protection cgediia medical expense (subject to
coordination of benefits), and for seventy fiveqet (75%) of his or her lost wages not covered
by wage continuation -- typically comprised of expraid details and overtime.

The statute authorizing and defining personalrinprotection, Massachusetts General
Laws Chapter 90, 834A, authorizes an exclusion wfigre the injured person is “entitled to
payments or benefits under the provisions of Chigf@i2.” This exclusion has been interpreted
to extend beyond just Chapter 152 and to thosdexhto compensation under worker’s

compensation laws of another state or to the Fe@enaernment. SeBlailhot v. Travelers



Insurance Company77 N.E. 2d 681. However, injured police officarsl firefighters are not
governed by the Massachusetts workmen’s compendatioor any other pure worker’s
compensation law. Chapter 152, 869 exempts poficeets and firefighters from the provisions
of the workmen’s compensation act.

Significantly, the Massachusetts Supreme Jud@mairt, inWincek v. West Springfield
399 Mass. 700, has specifically recognized thatlg14 nota “pure” workmen’s compensation
law....” 399 Mass. at 704, n 3. Discussing oseations of the insurance policy which refer to
“a worker’s compensation law or any similar lanh&tCourt recognized that section 111F was
not a worker’'s compensation law, but was a “sim@ar.” Accordingly, payments pursuant to
8111F may have some significance under Part 3eopdticy (uninsured motorists) and Part 12
of the policy (underinsured motorist) which contaurch “similar law” language.

This section is not, therefore, a pure workersipensation law such as is contemplated
by the exclusion to PIP. This position was uphsidldivided panel of the Appellate Division of
the Boston Municipal Court i@ox v. Safety Insurance G@&.A. No. 220479). Moreover, as to
medical expenses, Chapter 41, 8100 has little relserce to worker's compensation law.
Payments under 8100 may not even be compuls®eg MacArthur v. Massachusetts Hospital
Service, In¢.180 N.E. 2d 449Berube v. Selectmen of Edgartowdy N.E. 2d 180.

Thus because neither Chapter 41, 8 111F (wagessg1®0 (medical expenses) of the
same Chapter provides pure worker's compensatinafitg, an injured police officer or
firefighter is entitled to the benefits of Persolmgliry Protection Coverage.

B. Medical Payments

The standard auto insurance policy provisions fedMal Payments coverage include no
exclusion directed toward work-related injuriesedtrently, however, payment of this optional

coverage may be denied under the regular use éxeJdenying payment to an insured injured



while occupying a vehicle owned or “regularly uség’insured or household member”),
depending upon the regularity with which the inglcgficer uses the vehicle in which he or she
become injured, or any other vehicle in the fleetvhich the employee has accesSee Galvin

v. Amica Mutual Insurance Cdll Mass. App. 457, 417 N.E. 2d 34 (1981).

C. Arising From The Use Of A Vehicle

The availability of automobile insurance to comgegte for an injury - - whether for a
first party claim for uninsured/underinsured cogerar for a third party claim to a tortfeasor’'s
bodily injury coverage - - depends in the firsttarece upon establishment of a nexus between
the insured vehicle and the accident in questiime Massachusetts (Personal) Automobile
Insurance Policy only covers “accidents and logd@sh result from the ownership,
maintenance or use of autos.” An accident is eéefias “an unexpected, unintended event that
causes bodily injury or property damage arisingajuhe ownership, maintenance or use of an
auto.” Therefore, there must be a sufficient retethip between the use of a motor vehicle and
the injuries claimed in order for coverage to apply

In Foley v. Nationwide Mut. Ins. C&2000 WL 1923516, a Superior Court justice
examined the availability of coverage to a physat@rcation at the end of a police pursuit. The
intoxicated tortfeasor had been overtaken aftégla-speed chase. The plaintiff police officer
and the tortfeasor were standing outside of thgestiliehicle. The tortfeasor then tried to get
back into the car, presumably to escape. At theesdame, the police officer lunged into the car
to remove the keys from the ignition. As the dadfiturned the vehicle off and removed the keys,
the tortfeasor pushed against his arm in efforestart the car, injuring the officer. Nationwide
sought to avoid coverage on the bases that thepatpr acted intentionally and that the injury
did not arise from use of the vehicle. The Coejtcted the insurer’'s argument based on

intentional conduct, citing a series of cases distahg the proposition that for coverage



purposes conduct is intentional only if it is sfieally intended to cause harm or the tortfeasor is
substantially certain that such harm will resutinfr his conduct. See, e.greferred Mut. Ins.
Co. v. Gamache}2 Mass. App. Ct. 94 (1997), aff'd 426 Mass. B&ckless conduct, although
sufficient to establish the intent necessary fbatery, is not sufficient to render conduct non-
accidental for purposes of avoiding bodily injuverage. See generaBheehan v. Gorianski
321 Mass. 200, 72 N.E.2d 538, 542 (1947) (discgsdiffierences in treatment of recklessness
state of mind in insurance coverage cases as opposeiminal cases)Quincy Mutual Fire
Insurance Company v. Abernaft393 Mass. 81, 84, 469 N.E.2d 958 (1984). TherCou
additionally ruled that the injury arose out of thee of the vehicle. “There was a direct and
immediate connection between the vehicle, the conalithe plaintiff ... in reaching inside to
remove the keys, and the simultaneous conducteodéfiendant ... in trying to get past the
plaintiff and into the vehicle as he sought to esciom the scene. The critical events took
place within the passenger compartment of theshicle.”

Recently, inBonina v. Marshall71 Mass.App.Ct. 904 (2008), the Appeals Court ruled
that an injury in an altercation outside of a vehitid not arise from the use of the vehicle for
insurance purposes even though the arrestee ¢rieald on to the vehicle in an effort to resist
arrest.

In Quincy Mut. Fire Ins. Co. v. Gormanthe pertinent facts of which are set forthhie t
Supreme Judicial Court’s related decisiofPoskus v. Lombardo’s of Randolph, .I23 Mass.
637, 640 (1996) -- the Superior Court rejectedetierts of a homeowner’s insurer to avoid, as
arising from the use of a vehicle, coverage foaezident occurring in a foot pursuit at the end
of a police chase of the defendant’s vehicle. Gornthe insured perpetrator had stolen a
vehicle, driven the car while intoxicated, and fted police. Officer Poskus and his partner

apprehended the tortfeasor. The tortfeasor wasdmubf the vehicle and being approached by



the police officers. In order to flee, the tordeajumped over the nearby guardrail and fell
down an embankment with the officers close behi@fficer Poskus was injured as he fell down
the embankment onto the tortfeasor. The insungglsicto avoid paying under the tortfeasor’s
homeowner’s policy, citing that policy’s exclusitor injuries arising from the use of a vehicle.
The Superior Court rejected the insurer’s argunreisoning that the involvement of or with the
vehicle ended when all parties were out of thespeetive vehicles and the foot chase was

underway.

D. Uninsured and Underinsured Coverage

As to both uninsured and underinsured coveragenibred employee has available one
policy in the following descending order of prefece:

. The highest limit policy on which the victimtise namednsured;

. If the victim is not the named insured on anliqy, the highest limit

policy in the victim’s household ;

. Only if the victim has no automobile insuranadiges in his/her
household can the victim gain access to the une@agunderinsured coverage, if any, covering
the municipal vehicle --police cruiser or fire apgdas -- occupied at the time of the accident.

In order to apply to uninsured or underinsuredhtsathe broad theories of causation
discussed above, it is helpful to be awar8wifrey v. Lumbermens Mutual Casualty 384
Mass. 171, 424 N.E. 2d 234 (1981), establishingahauninsured claimmayproceed on a hit-
and-run (unidentified motorist) theory even in #isence of physical contact with the negligent
driver’s vehicle.

Both the underinsured and the uninsured covergagevide for a reduction of payments

by the “amount paid under a workers’ compensdtaanor similar law.” InWincek v. West



Springfield,399 Mass. 700, 506 N.E. 2d 517 (1987) the Supthrdeial Court held that M.G.L.
c.41, 8111F “is such a similar law.” 506 N.E. 2649 and n.3. Viewing the automobile policy
in light of Winceksuggests that an automobile insurance carrierredyce its uninsured or
underinsured payments to avoid duplication of mipaicpayments under M.G.L. c.41, 88100
and 111F. (This offset is discussed in detail ardan Fine’s article in the December 2007
MATA Journal.)

V. Liens / Reimbursement

Sections 100 and 111F contain practically idehpeavisions for reimbursement on third
party cases:

When the injury ... was caused under circumstaoEging a legal liability in some
person to pay damages in respect thereof, eitegrdlson so injured or the city, town or
fire or water district ... [having paid under Chexpd1] may proceed to enforce the
liability in any court of competent jurisdictiolhe sum recovered shall  be for the
benefit of the city, town or fire or water district, unless the sum is greater than [the
payments under Chapter 41], in which event the &xshall be retained by or paid to the
person so injured. For the purposes of this sectexcess” shall mean the amount by
which the total sum received in payment for theiipj exclusive of interest and costs,
exceeds the amount paid under this section. Thig pbanging the action shall be
entitled to any costs recovered by him. Any indereceived in such action shall be
apportioned between the city, town or fire or walistrict and the person so injured in
proportion on the amounts received by them respalgtiinclusive of interest and costs.
The expense of any attorney’s fees shall be divimdieen the city, town or fire or
water district and the person so injured in prdparto the amounts received by them
respectively.

The municipality’s lien, therefore, is substankyeimilar to that of a workers’
compensation insurer under M.G.L. ¢.152; the reatroalculations are the same as for
workers compensatiomiid outlined in Alan Pierce’s article in the Decean2007 MATA
Journal) and thus the DIA’s interactive form is usefukcimmputing the lien. There is no case
law addressing whether repayment applies to fuiareefits under the principles diunter v.

Midwest Coast Transport, Inc440 Mass. 779 (1987). However, based on the aittyilof

statutory language, attorneys should be mindfahefpotential thatlunter may be applied to



reduce Chapter 41 benefits following a third paetlement.

There is no requirement of, or mechanism for, rcouagency approval of third-party
settlements.Corbett v. Related Companies Northeast, 424 Mass. 714, 677 N.E.2d 1153
(1997). The amendments to the Workers CompensAatbaffecting loss of consortium claims
— both as to limiting claims against the employ®at as to requiring approval of settlement
allocations do not apply to these public safetesaSedyssi v. City of Lawren¢cd16 Mass.
194 (1993).

In a Superior Court case, Justice Gershengornubed that the municipality’s statutory
subrogation lien extends only to amounts actuadig py the employer, and not to amounts
covered by insurance. (The insurer, however, naa lits own right of subrogation under the
policy.) Wulleman v. North Reading997 WL 1366844 (Mass.Super., Dec 17, 1997) (NO.
972988).

The municipality has no lien on first-party insmca proceeds such as uninsured or
underinsured motorist coverag@/incek v. West Springfield, supféheWincekCourt held that
the employer-municipality had no claim to the pexteof an underinsured motorist recovery by
an officer to whom the City had paid benefits undle&.L. c.41, 8111F.

In addition to its right to reimbursement for pagmis to or on account of the injured
employee, the municipality may, under M.G.L. c.8111F, recover directly from the tortfeasor
for overtime or other costs of replacing the ingupmlice officer or firefighter. This is separate
from and independent of the municipality’s lientbe employee’s third-party case, as the statute
does not provide for enforcement of this claim lsy émployee.

Finally, practitioners in this area should alsaiadful of M.G.L. ¢.32, §14A, which
provides under the heading of “Third Party RecoVéry an offset against disability retirement

of amounts recoverable “for lost wages” against thirgl parties other than employers by reason



of the same injury(The application of this statute is detailed in Dedh Kohl's article in the
December 2007 MATA Journal.)
Conclusion
Representing injured public safety personnel glesian exciting opportunity for
aggressive and creative lawyering in support oftioclaimants. To achieve the best results for

these clients, it is important to be mindful of 8pecial issues addressed above.



