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Stan Helinski’'s summary of General Laws c. 260 § &&ction 2B,
correctly points out that the Appeals Court’s diecisn Sonin v. Massachusetts
Turnpike Auth61 Mass. App. Ct. 287 (2004) applies the staturepbse in favor
of entities with continuing ownership, possessiod eontrol of premises
containing dangerous defects traceable to desidrt@mstruction activities in
which the owner participated. MATA has opposed thterpretation expressed
its opposition in an amicus curiae brief filediwihe Supreme Judicial Court
early this year irAfarian v. Massachusetts Electric C449 Mass. 257In its
resulting decision, the Supreme Judicial Courtrdiireach the statute of repose
issue. Consequently, this remains an of significancern which the Court
should eventually address. The Court, howevet,ngier deal with the issue
unless plaintiffs’ lawyers preserve and advanceatigegment. The following
excerpt from MATA’s Affarian amicus brief (revisédr context) is provided to
encourage and facilitate the preservation and aegtiof the issue in appropriate

cases.

G.L. C. 260 8§ 2B Does Not Extinguish The Liabil®f Owners Or Others With
Continuing Control Over An Improvement.




In Sonin v. Massachusetts Turnpike Altthe Appeals Court held that the
protection of § 2B applies &myone who provides individualized expertise and
engages in design and construction activitiesirgldb an improvement to real
property, regardless of whether that person antdrages to own, control and
maintain the property and can remedy any defectwelition that causes injury
to others.

In Sonin the plaintiff brought a personal injury claimsang from the
alleged negligent design (omission of a breakdaame) of a portion of the
Massachusetts Turnpike. The Massachusetts Turdpiterity defended in part
on the basis that the defendant itself had desigmedllegedly defective stretch
of highway. Affirming the trial court’s dismissaf the negligent design claim,
the Appeals Court ruled:

By its clear and express terms, 8§ 2B limits theqakfor bringing
any claim arising from negligent design withoutaeto whether the
owner or another party has committed the alleggtigence. Put another
way, an owner that participates in the design gfrowements to real
property is as entitled to the protection of § Z2Baay other actor involved
in such design or construction -- but only withpest to a claim for
negligence in the design.

The SoninCourt did not address or distinguish the dutyrobaner or
possessor of property to correct or repair prentisasare defective and

dangerous by virtue of negligent design. (The €diat, however, agree that a

claim against the owner based on failure to wars praperly submitted to the

jury).

! 61 Mass. App. Ct. 287 (2004).
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The Sonindecision was incorrect. Nothing in the statut@ryguage, the
legislative purpose, or sound public policy suppagplication of the statute to
immunize the owner of an improvement or the possessimproved land so as
to eviscerate such persons’ safety responsibitycdnditions under their present
and continuing control. Th8onindecision gives rise to the indefensible result
that a possessor of property containing a dangenodsfective improvement
over six years old would be relieved of liability birtue of having actively
contributed to the creation of the dangerous candiwvhile a similarly situated
possessor who played no role in creating the dangald be exposed to liability.
The legislature could not have intended such agidhl construction of the
statute.

TheSonindecision is contrary to the statute’s legislatigory and
purpose as well as the Supreme Judicial CourtdihglinKlein v. Cataland In
Klein, the SJC identified the purpose of the statutepbse, G.L. c. 260, 82B, as
intended to bar all claims against contractordhiggcts, and others involved in
the construction of improvements to real propeityysars after the these actors
relinquish control of the improvement to the owoethe real property on which
the improvement was constructed. This protectias deemed necessary by the
Legislature because, after the acceptance by themwhe architect or contractor
ordinarily has neither control of the improvemeat the right to enter or inspect

the improvement and, therefore, is helpless to dynaey dangerous conditidn.

2 386 Mass. 701, 715-716 (1982).
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TheKlein Court observed, “[s]imply put, after six yearse $tatute completely
eliminates a cause of action against certain psrsothe construction industry.”
In particular, the Court referred to “a time liroit the liability of architects and
contractors”, stating that the statute “was enattedsponse to case law
abolishing the rule that once an architect or luiltad completed his work and it
had been accepted by the owner, absent privity thdgtowner, there was no

liability as a matter of law?

Referring to the case law that the statute wastrteacounter and

legislative history, the Court iklein explained that recent decisions:

“greatly increased the liability of architects, t@etors, and others
involved in the construction industry. ... Anury could occur many
years after the architect or contractor had coragléis work. Since an
ordinary statute of limitations did not begin toruntil either the date of
the injury or its discovery, those involved in ctyastion were subject to
possible liability throughout their professionalds and into retirement.
At the urging of those involved in the constructindustry, the
Legislature placed an absolute outer limit on theation of this

liability.” ®

When considering an equal protection challengg2®, the Court
“agree[d] with the plaintiff that [§ 2B] has thefedt of granting immunity from
suit only to architects, engineers, contractord, @hers involved in the design,
planning, construction, or general administratibmgprovements to real property
and ofdenying that protection to suppliers, owners, tenants, and othersin

possession or control.”®

4 Id. at 702, 708.
> Id. at 708-09 [emphasis added].

6 386 Mass. at 715 (emphasis add&s#e Milligan v. Tibbetts Eng’g Corp.
391 Mass. 364, 368 (1984) (Legislature concernledt ‘the liability of engineers
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In ruling that the “Legislature could have ratidgaloncluded that it was
proper to place different time limits on the liadyilof builders from those placed
on persons in possession or control as owner, teaaatherwise”, the Court

guoted with approval the following discussion frarhouisiana case:

“[T]here is a valid distinction between personsfgening or furnishing
the design, planning, supervision, inspection @eogation of
construction or the construction of an improventerimmovable property
and a person in possession or control, as owrssgietenant or
otherwise, of such improvement at the time of tident giving rise to
the cause of action. After the date of registrthimm mortgage office of
acceptance of the work by the owner, there exrgpossibility of
neglect, abuse, poor maintenance, mishandling,apgrmodification, or
unskilled repair of an improvement to immovablepgaxty by the owner,
lessor or tenant. It is difficult for the archit@r contractor to guard
against such occurrences because, after the ancepig the owner, the
architect or contractor ordinarily has neither cohof the improvement
nor the right to enter or inspect the improvemént.”

The essential purpose of the statute of repogeskift all of the liability
for injuries due to dangerous conditions on thenpses to the person or entity
who takes control over the improvement “six yedtsrdhe earlier dates of: (1)
the opening of the improvement to use; or (2) sarisl completion of the

improvement and the taking of possession for oaueypay the owner® The

and contractors not be infinite in durationQournoyer v. Massachusetts Bay
Transp. Auth.744 F.2d 208, 211 {iCir. 1984).

! 386 Mass. at 715-16, quotiByrmaster v. Gravity Drainage Dist. No. 2
of the Parish of St. Charle866 So.2d 1381, 1385-86 (La. 1978ge 1519-1525
Lakeview Blvd. Condominium Ass’n v. Apartment Satep., 144 Wash.2d 570,
579-80, 29 P.3d 1249 (2001) (exclusion of statetuge of repose protection to
owners or others in possession held not in vialatibequal protectionBnavely
v. Perpetual Fed. Savings BB0O6 S.C. 348, 351-52, 412 S.E.2d 382
(1991)(same).

8 G.L. c. 260, § 2B. Se#cob v. Albuquerqué38 N.M. 184, 191-92

(2005)(interpreting a statute of repose identigadubstance to § 2B, court held

that it was never intended to apply to owners winastruct their own

improvement to property; rather, the purpose ofstladute was “to shift liability
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Legislature’s decision to make the date of “thessaitial completion of the
improvement and the taking of possession for oaocypay the owner” one of the
trigger dates envisions a transfer of the improvarfrem the builder to the
owner of real property.

Recently, inWinnisquam Regional School Dist. v. Levihthe Supreme
Court of New Hampshire, in the context of an equatection challenge,
interpreted that state’s statute of repose asmdeqgting owners directly involved
in the construction and design of improvement &rtbwn property. The court
held that it was reasonable to distinguish betwsemractors involved in the

construction business and owners who construat e improvements to their
property:

Such reasonable distinctions include the abilitpwhers to inspect and
maintain; the ability of owners to restrict and tohthose who come on
the property; the ability of owners to insure &bw&er rate; and the greater
likelihood that an owner who participated in counstion activities will
have retained records relating to the project,vaifibe better able to
identify natural forces or third parties who migfatve contributed to an
injury. In addition, when an owner both construatsl controls an
improvement, it is more difficult for a court totdemine when

from builders to property owners for dangerous dmas arising out of
improvements to real property ten years after thrapletion of the project”).

° SeeStone v. United Engineerin§97 W.Va. 347, 356, 475 S.E.2d 439,
448 (1996)(statute of repose “contemplates thaesom other than the owner.
has performed the enumerated activities or serijices

When theKlein Court considered the scope of § 2B the statute
provided that “in no event shall such actions b@m@nced more than six
years after the performance or furnishing of suesigh, planning,
construction, or general administration.” Thisdaage likewise indicates
performance by a contractor or other person irctdmstruction business
and the furnishing of the completed constructiarjgut to the owner. See
Klein v. Catalano, suprat 705.

10 152 N.H. 537 (2005).



construction activities were actually completedu3ht was reasonable
for the legislature to have excluded owners andggsors from the
protection of RSA 508: 4-b.

As explained by the Supreme Judicial Coulein and the New
Hampshire Supreme CourtWinnisquamthe statute of repose was enacted to
address the unique liability problem encountereddahitects, designers, and
contractors when they construct or design improvem real property and turn
the property over to the owner, thereby relinquightontrol of over the property
and, with it, the opportunity to remedy any dangsroondition'?

The Legislative history plainly reveals that 8 @8s not intended to
protect persons and entities that retain contrel an improvement to real
property. The task of the Court “is to interpte statute according to the intent
of the Legislature ascertained from all its wordastrued by the ordinary and
approved usage of the language, considered in ctaneavith the cause of its
enactment, the mischief or imperfection to be rastednd the main object to be
accomplished, to the end that the purpose ofaimérs may be effectuated.” As

the Supreme Judicial Court commente@®ighton v. Federal Pac. Elect. Co.

[T]he legislative history of 8 2B is replete witkferences to classes of
actors, such as architects, engineers, contraeodssurveyors. See 1967
House Doc. No. 2603; 1967 House Doc. No. 4815; Rejdhe
Legislative Research Council Relative to a Statfiieimitations for

H Id. at 541. The New Hampshire statute provides:

Except as otherwise provided in this section, iloas to recover
damages for injury to property, injury to the persarongful
death or economic loss arising out of any deficyendhe creation
of an improvement to real property, including withémitation
the design, labor, materials, engineering, planmsagveying,
construction, observation, supervision or inspectibthat
improvement, shall be brought within 8 years fréva tate of
substantial completion of the improvement, andtheteafter.

12Klein v. Catalano, suprat 715-716.
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Malpractice Against Architects, Engineers and Syove, 1968 Senate
Doc. No. 1050; 1968 Senate Doc. No. 339. None&ddlsources refers at
all to problems of repose encountered by manufargior suppliers of
construction components, although the problemsigatied by architects
and engineers were understood to result from tokngeof the “privity”
doctrine.*?

These Legislative materials do not refer to ligpifiroblems of entities retaining

ownership or control of improved property.

The Supreme Judicial Court’s decisiorSullivan v. lantosca’ where the
defendant, who was the former owner, builder, aligisof a house, was held to
be protected by the statute, does not stand forbtbaed proposition that any
owner, even one in possession and control, thaicpeates in the design or
construction of an improvement to real property,eititled to protection. In
Sullivan the defendant owner was the builder and vendaa bbuse that was
built on improper foundation material and then swlidhe plaintiff. Many years
later, the plaintiff noticed problems with the faation and sued the vendor. The
Court held that the claim of negligent constructioas barred by § 2B. In
Sullivan the owner-vendor was not only an economic actothe business of
providing individual expertise; it also ceased &iib possession or control of the
improvement upon the sale of the propeBwllivan therefore, does not govern

the outcome of the present issue. In fact, it ésdistinction between thgullivan

13 399 Mass. 687, 694, n.10 (1987)DOighton,the Court did not resort to
legislative history because the plain languagdefstatute clearly indicated that
material men who provided fungible products insthibn real property were not
protectedld. at 694 n.10. It would seem the issue of whethestaeite extends
to protect an entity that constructs an improventemproperty and retains control
over the property is equally clear, but 8@nincourt’s incorrect conclusion may
signal an ambiguity warranting resort to legislathistory

* 409 Mass. 796, 799 (1991)



defendant and an owner with continuing possessimhcntrol that highlights
why the latter should not be entitled to the prttecof the statute of repose.
Significantly, in Parent v. Stone & Webster Engineering Cgrpthe
Supreme Judicial Court held that a defendant wiibatlagedly been negligent in
construction of an electrical distribution panel dyitting a warning label and
who was by passage of time entitled to the prataadif the statute of repose as to
the original construction, could nonetheless bel iable for the same failure to
warn based on a duty of care arising from a possitaction contractual
undertaking. Similar reasoning would preclude aggpion of the statute to claims
against owners and possessors of property who sedgshave an ongoing
common law duty of reasonable care regardlesseif plarticipation in the design

or construction of an allegedly dangerous condition

Courts in other jurisdictions have consistenthgipreted similar statutes
of repose asxcludingowners and others in possession or control oftécp&ar
improvement from protection, even where the indmaildor entityalsoperformed
or participated in a protected activify.“The continuing control over the property

allows these individuals to maintain and repairithprovements to the property.

5 408 Mass. 108, 112-116 (1990).

16 See, e.gStone v. United Engineeringupra(interpreting similar
statute of repose as excluding owners and occy@ees where owner
was also involved in construction, planning, desard/or supervision of
improvement to real propertyd519-1525 Lak&oulevard Condominium
Assoc. v. Apartment Sales Corp44 Wash.2d 570, 29 P.3d 1249
(2001)(holding that statute of repose does notggtaiwner in possession
of property at time of accident, even though owmas also involved in
design and construction).



Logically, when an individual has control over gr@perty in this manner there is
no need to have a time limit for filing causes dfi@n relating to the continuing
conditions of the property. On the other hand réti®nale is clear for having
such a time limit for [those] who relinquish contower the property and have no

ability or opportunity to remedy any wrongs whiclyrexist.’

1 Stone v. United Engineeringupra(citation omitted). See alsdli v.

Detroit, 218 Mich.App. 581, 587-588, 554 N.W.2d 384, 38396)(holding that
statute of repose is not designed to protect owsfgosoperty since repose period
begins to run upon occupancy, use, or acceptanite amprovement)Alsenz v.
Twins Lake Village, Inc108 Nev. 1117, 843 P.2d 834, 836 (1992)(holdnag t
statute of repose was intended to protect perssadvied in planning, design, and
constructiorof improvements to real property after they hawegiup control
over maintenance of the improvemeityipkins v. Fox & Lazo Realtqr@42 N.J.
Super. 320, 326-328, 576 A.2d 921, 924-925 (19Q0n¢Q that statute of repose
does not preclude suit against those presentlpssgssion of or responsible for
property where injury occurs).
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