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The availability of automobile insurance to compador an injury - - whether
for a first party claim for uninsured/underinsucsVerage or for a third party claim to a
tortfeasor’s bodily injury coverage - - dependshie first instance upon establishment of
a nexus between the insured vehicle and the addenestion. The Massachusetts
(Personal) Automobile Insurance Policy only coviaxidents and losses which result
from the ownership, maintenance or use of autds’accident is defined as “an
unexpected, unintended event that causes bodiwyigy property damage arising out of
the ownership, maintenance or use of an auto.” Sigéh & Seventh Edition
Massachusetts Automobile Insurance Policy. Theeethere must be a sufficient casual
connection between the use of a motor vehicle hadnjuries claimed in order for
coverage to apply. Recent cases concerning tlaenesers of automobile coverage make
clear that the insurer’s obligations depend noy @ml the nature of the injury-producing
event but also upon the relationship between thered and the event.

A. When Does The Incident Arise Out Of The OperationMaintenance Or Use
Of An Automobile?

As succinctly stated by the Supreme Judicial CouRischitelli v. Safety
Insurance Companyt23 Mass. 703 (1996), “[o]ur cases have not éeficircumstances
in which an injury is one arising out of the useanfautomobile. The expression ‘arising

out of indicates a wider range of causation tHandoncept of proximate causation in



tort law. . . However, the expression does notrriefall circumstances in which the
injury would not have occurred ‘but for the invotaent of a motor vehicle.ld. at 704.

In Rischitelli v. Safety Insurance Compattye Supreme Judicial Court addressed
whether or not there was uninsured motorist covefaginjuries sustained as a result of
an attack by an unidentified driver following a te@r accident. The plaintiff sustained
injuries when, following an accident between thkigke he was driving and another
vehicle, the operator of the other vehicle gotafuiis vehicle and physically attacked
and battered the plaintiff. Following the attattie other driver left the scene without
identifying himself. Safety contended that thenti#’s injuries did not arise out of the
use of an automobile since they were not as atresaobnduct that was either necessary
or integral to the use of an automobile or in asgogiated with or peculiar to the
automobile. The court, quoting the policy languagd the language of Chapter 175,
Section 113L, concluded that the “focus is on takiele and not on the operator-
insured”. . . and that “[t]he battery on the pldfntas sufficiently independent of the
motor vehicle accident that the losses that thmfiilesustained arose from the
intentional wrongdoing of the other driver and frotn the use of an automobildd. at
707. See als@abatinelli v. Travelers Insurance CompaB§9 Mass. 674 (1976) (no
auto coverage for injuries sustained when insusa, was seated in his automobile with
motor running, intentionally shot pedestrian).

Similarly, in an unreported decisionRobbins v. Aetna Casualty and Surety
Company Docket No, 91-P-1155, the Appeals Court decitdeal summary disposition
pursuant to Appeals Court Rule 1:28, and withogtiarent, that the Massachusetts

motor vehicle policy did not provide uninsured nregbcoverage for injuries sustained



by the plaintiff in a traffic-related fight. Thdt@rcation began when the operator of one
vehicle stopped his vehicle across two lanes @fidrahereby barricading and preventing
the escape of the vehicle occupied by the plainiitiere followed an altercation at the
close of which the plaintiff was injured when theod of the vehicle he was occupying
was closed on his ankle. The blocking car leftdbene without identifying information.
Consequently, the plaintiff sought damages undeuthinsured motorist clause of the
Aetna policy he was occupying at the time of theicent.

The plaintiff contended that his injury arose frtme unidentified operator’'s use
of the blocking vehicle as a barricade to faciittiie assault that led to the plaintiff's
injury. The Appeals Court rejected the plaintifiggument and affirmed a Superior
Court judgment in favor of the insurer without dilg addressing the question of the
manner of use of a vehicle leading to the assadltstating simply that there was no
casual relationship between the use of the motoickeeand the accident.

Another issue coming up in the “arising out of” text was addressed in
Travelers Insurance Company v. Aetna Life and Clas@ompany410 Mass. 1002
(1991), wherein the Supreme Judicial Court integare¢he loading or unloading clause
of the combination policy. This case arose wheneimployees of a transportation
company were carrying a wheelchair bound passetaenstairs to a “chair van”.
Before reaching the van, one of the employeeshigdboting, causing the wheelchair
and its occupant to tumble down the porch starslispute arose between Travelers,
which issued the pertinent auto insurance poliog, Aetna, which had provided a
general business liability policy, as to which canyp was liable for the resulting

damage. The Supreme Judicial Court affirmed a Sup€ourt ruling that the accident



and injuries arose out of the “loading” of the vaFhe court noted that it had adopted the
“complete operation” approach to interpreting logdand unloading cases. Under this
approach, the motor vehicle insurance will coves ac omissions of insureds while
engaged directly in the loading or unloading preges when they should be thus
engaged, or while they are doing something reaspmabnected with the process. The
loading operation is complete when the insuredfingshed all work in which he was
participating or was expected to participate. Beeat 3004F.W. Woolworth Company

v. Lumberman’s Mutual Casualty CompaB$5 Mass. 211 (1969).

The difficult cases in the context of loading amdoading are those
distinguishing preparatory acts from the commencgrotloading, comparé&ravelers
Insurance Company v. American Hardware Mutual lasige Company349 Mass. 768,
(forklift accident during preparation) wilmproved Machinery, Inc. v. Merchants
Mutual Insurance Compan49 Mass. 461 (forklift accident during loadimp@ess),
and in determining at when the loading or unloadiirgcess has concluded. $ew&.
Woolworth Company, v. Lumberman’s Mutual Casuatiynfany 355 Mass. 211,
(1969).

It is important to keep in mind, moreover, thatomuobile insurance coverage
may extend to accidents remote in time to the logdr unloading process so long as
acts or omissions during the loading or unloadiragess caused the injury-producing
event. See e.d.apointe v. Shelby Mutual Insurance Compa3fyl Mass. 558, 281
N.E.2d 253 (1972) (propane gas explosion four hattes delivery within
loading/unloading clause where improperly instafpedpane tank was delivered to

wrong location).



Another boundary confronted in “arising out of” easnvolves accidents
occurring in the vicinity of the vehicle. Rosebrooks v. National General Insurance
Company 13 Mass. App. Ct. 1049 (1982), plaintiff broughit for the recovery of
personal injury protection benefits as a result@fslip on ice as she was about to enter
an automobile. The plaintiff claimed that at timee of the fall she had reached the rear
of the vehicle, put her right hands on it and begatking around the vehicle to enter the
driver’s side rear door. As she walked aroundrdae of the vehicle she slipped and fell
onice. The Superior Court denied coverage, aad\pipeals Court agreed, on the
grounds that this “was not an auto accident (aabge it had no causal relationship to
any operation of the vehicle in the immediate f@sheither another automobile nor the
insured vehicle was directly involved), and (b) dnese entering the automobile had not
begun.” Rosebrooksl3 Mass. App. Ct. 1049, 1050 (1982); Seayvelers Ins. Co. v.
Safeguard Ins. Cp346 Mass. 622, 624 (1964) (no auto coverageddy injured when
operator’s hand is shut in door by delivery boppsrator waiting to enter vehicle).

There have been several decisions, including Suptemicial Court and the
Appeals Court decisions, involving the applicalibf automobile insurance policies to
instances of assault and battery.

In Roe v. Lawn418 Mass. 66 (1994), the Supreme Judicial caattavith the
issue of whether or not a sexual assault occumitign a vehicle owned and operated by
a common carrier on a passenger carrier and coathbit employee of that carrier on a
passenger should be deemed to have arisen ow tdmership, maintenance or use” of
the automobile. The plaintiff brought an actiogaiast Braintree Town Taxi on a

number of theories - - vicarious liability a thearfynegligent hiring/entrustment, and



most importantly, for the purposes of insuranceecage, for Braintree Town Taxi’'s
breach of its non-delegable duty as a carrier éwige for the safety of its passengers.
Braintree Town Taxi brought a third party actiorailgt Aetna Casualty and Surety Co.
contesting Aetna’s refusal to defend and indemagfginst Mary Roe’s claims. The
Superior Court, relying of First Circuit precedefgtna Casualty and Surety Co. v.
United States Fidelity and Guaranty C806 F.2d 302 (1996), ruled in favor and
plaintiff appealed. On appeal, the Supreme Judipart concluded that “the school bus
was used in the service of a common carrier ofgyagss and, therefore, carried an
implied promise of safe passage. . . It was thagnise of safe passage which led to the
plaintiff's becoming a regular passenger on the’b@n the basis of this duty the Court
concluded that the assault arose out of the udgeachool bus, reversed the Superior
Court and remanded the matter for further procegdaonsistent with the opinion.

In Assetta v. Safety Insurance Compat8/Mass. App. Ct. 317 (1997), the issue
before the court was whether an injury sustained r@sult of an object being thrown,
from an auto arises from the use of the vehiclardvkpecifically, the plaintiff pedestrian
was injured when she was struck in the face byea bettle that was tossed out a moving
vehicle’s window. The Safety policy provided thgSafety] would pay damages for
bodily injury to people injured or killed as a résef certain accidents caused by
someone who does not have enough insurance.” efimedccident was defined as “an
unexpected, unintended event that causes bodiwyiy property damage arising out of
the ownership, maintenance or use of an autombbite.at 318.

Safety, relying on the same position that was ssgfakinRischitelli supra,

contended that there was no coverage becauseifPRinjury did not result from



conduct necessary or integral to the use of the moit was the bottle associates with or
peculiar to the motor vehicle. The Court reitedéatee need for a casual connection
between the injury and the use of the vehicle éaecage to apply. In this instance, the
court found that connection. The Court concluded since the bottle was thrown out
the window while the car was accelerating it is§enable to assume that [the motor
vehicle’s] movement affected both the trajectoryhef bottle and the force with which it
struck [the plaintiff's] face. In these circumstas, the judge was warranted in
concluding that the plaintiffs’ injuries arose frahe use of the underinsured vehicle.”
Compare witiMarzano v. Elaqua7 Mass. L. Rptr. 644 (1997) (Injuries sustaindtew
pedestrian threw an object through vehicle’s windwosve not covered since the injuries
were not caused by “uninsured or hit and run ajtos”

In Batts v. The Travelers Insurance Compahg Plaintiff's Estate sought
uninsured or underinsured motorist benefits asaltref the injuries that led to the
plaintiff's ultimate death. On March 24, 1993, theceased had parked her car outside
her home and left its engine running. As she aggred her vehicle an unidentified
individual pushed her up against a fence, enteeeddr and drove away. The applicable
provisions of the policy stated as follows:

Sometimes an owner or operator of an auto legafipansible for an
accident is uninsured. Some accidents involve umtiiiied hit-and-run autos.
Under this Part, we will pay damage for bodily nyjtio people injured or killed
in certain accidents caused by uninsured or hitrandautos. The Superior Court
concluded that “it is clear that the plaintiff magt recover under these particular
provisions only if the injuries to the deceased rehmused by another auto.
Sometimes an owner or operator of an auto legafiponsible for an accident is
underinsured. Under this Part, we will pay damdgebodily injury to people

injured and killed as a result of certain accideatssed by someone who does not
have enough insurance.



A Superior Court concluded “it is clear that thaiptiff may recover under these
provisions only if the injuries to the deceasedenaused by another auto. Since it is
undisputed that the injuries to the deceased wareaused by another auto, but by an
assailant, the defendant is entitled to summargrueht. . .”. Id.

The Supreme Judicial Court’s most recent decissenging on the “arising out
of” language in an automobile policy wasRaggerio Ambulance Service, Inc., v.
National Grange Insurance Compa80 Mass. 794 (2000). Ruggeriq the
Administrator of the Estate of a decedent brought@ngful death action against
Ruggerio Ambulance Service Inc. The decedentaddtieemergency services from his
home complaining of chest pains. En route to #medent’s home, the ambulance was
involved in an auto accident. A second ambulanag thien dispatched. By the time the
second ambulance arrived, the decedent had stdypathing and died on his way to the
hospital. The Appeals Court, citifschitelli v. Safety Insurance Cd23 Mass. 703,
704 (1996), stated that “the expression ‘arisingafuindicates a wider range of
causation that the concept of proximate causatidart law . . . However, the expression
does not refer to all circumstances in which therinwould not have occurred ‘but for’
the involvement of a motor vehicle.” The court wen to state, “For an injury to ‘arise
out of’ an accident, there must be a sufficientbse relationship between the injury and
the accident.”ld. at 798. The Court therefore held that becauseléitedent was neither
involved in nor present for the ambulance accideataccident cannot have been the
cause of the decedent’s dedth.at 798.

In Ricardo v. Trust Ins. CpC.A., No. 96-01751 (Bristol Superior Court, May

1997) the plaintiff was operating her motor vehigteRoute 140 in New Bedford. As



she approached an intersection, the plaintiff stbher vehicle down. When she came to
a stop, she noticed that a person in a car oppositer appeared to have a weapon. The
plaintiff heard a pop sound and felt a pain onl#fieside of her head. The plaintiff
learned later that she had been shot in the hatadavwgellet from an airgun. The shooter
and the vehicle in which he or she was riding wereer identified. The plaintiff sought
uninsured motorist benefits under her auto policy.

The applicable provisions relating to uninsuredarist benefits in the auto
policy issued to the plaintiff defined accident'as unexpected or unintended event that
causes bodily injury or property damage arisingadihe ownership, maintenance or use
of an auto.” The policy went on to provide thfi]écause this is an auto policy, it only
covers accidents or loses which result from theeraimp, maintenance or use of autos.”
The Superior Court held that the plaintiff's ingsiwere caused by the wrongdoing of the
shooter and not from the use of an automobile hakfore, held that the plaintiff was
not entitled to uninsured motorist benefits. RAppeals Court affirmed the Superior
Court’s decision pursuant to Rule 1:28 in a onagaph Memorandum and Order.

In White v. American Casualty C&3 Mass. App. Ct. 66 (2001) the issue was
whether an incident arose out of the operationnteaance or use of an auto in the
context of Personal Injury Protection benefits.e Phaintiff stopped in front of an
acquaintance house and sounded the horn. A Ramedg then jumped into the non-
moving vehicle through an open window and bit trenpiff on the hand. The Superior
Court entered summary judgment in favor of thetiesu The Appeals Court held that

the insured was using the car at the time of tteednd that a factual issue existed as to



the causal connection between the horn blast antitl thereby precluding summary
judgment.

The case ofFoley v. Nationwide Mutual Insurance Ctb3 Mass.L.Rptr. 220
(2000), involved consolidated actions for declarajodgment arising out of a motor
vehicle incident in which the Plaintiff, David Fglesuffered personal injuries as a result
of the conduct of the defendant, Robert Flanneffe Plaintiff, David Foley, a Newbury
Police Officer, pursued Robert Flannery who fleel $bene of a motor vehicle accident.
Officer Foley was able to catch up to Mr. Flanneftgr Mr. Flannery’s vehicle ran off
the road. Mr. Foley was injured when he enter@shéry’s motor vehicle to remove the
keys from the ignition and, at the same time, Rpentered his vehicle in an apparent
attempt to flee the scene. The Court concludettiteaaccident arose out of Flannery’s
use and operation of the vehicle. The court statefdllows: “[tlhere was a direct and
immediate connection between the vehicle, the canofuithe plaintiff Foley in reaching
inside to remove the keys, and the simultaneouduwirof the defendant Flannery in
trying to get past the plaintiff and into the vdaias he sought to escape from the scene.
The critical events took place within the passemgenpartment of defendant Flannery’s
vehicle. Here, as iAssetta v. Safety Insurance.C43 Mass. App. Ct. 317, 319 (1997),
the defendant Flannery’s vehicle was directly ineal in causing injury to the plaintiff's
shoulder.” 2000 WL 1923516, 10.

In conclusion, there is no bright line test indilcg when an injury arises out of
the use of a motor vehicle for the purpose of aotuita coverage. Whether or not an
injury is related to an automobile’s use must bedbd on a case be case basis and

requires “a judgment call as to where along a oontin of causation fall the facts of
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each case.’Ruggerio Ambulance Serv., Inc. v. National Grangg.Nhs. Co, 430 Mass.

794, 797 (2000).
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